
























No. A-CV-24-82

OFCOURT APPEALS OF THE NAVAJO NATION

10,January 1983

GEORGE,Bella Appellant,

vs.

GEORGE,Bobby Appellee.

Hale,Albert Esq., for WindowAppellant, Rock, Navajo (Arizona),Nation
P. Battles,William Esq., Appellee, Rock,for NavajoWindow Nation

(Arizona)

This is an appeal Facts,from the ofFindings Conclusions of
Law, Judgment and Orders entered the atby District Court Window

(Henry Whitehair,Rock Judge). While this proceduralcase reveals a
itquagmire, is importantnevertheless that some kind of order be
forestablished forjudical economy expeditiousand the outcome for the

in thisparties domestic matter.
This is a divorce case in which the issuesole the amount ofis

childmonthly and the thesupport disposition outstandingof support
arrearage. There have been several and ashearings equally many
orders entered that have created diverse toresults and thedelay final
outcome.

BackgroundI. Procedural

The parties were ongranted divorce theabsolute Districtby
Court at Window Rock (Harry Brown,D. 27,Circuit on JuneJudge)
1980 wherein the plaintiff was ordered to as childpay support Two

($200.00)Hundred Dollars month. Aper Motion for Reconsideration
bywas filed the 2,onplaintiff July 1980. A Stay of Execution was

granted by this 18,Court on February An1981. Order of Continuance
was issued by the District Court on 7, 1981.April It was not until

25,June 1981 that the Motion for Reconsideration was withresolved the
judgment being affirmed once again for the Septemberdefendant. On
24, 1981 this Court decided the Appeal byfiled the plaintiff-appellant
on September 2, 1980 suchdismissing action as being untimely. In
addition the prior Stay of Execution 18,ordered on 1980 wasFebruary
vacated.

No action occured in this case until defendant forward abrought
forMotion an To 11,Order Show onCause 1982 as toMay why the

supportchild werepayments 29,not Onbeing made. June 1982 the
District Court (Harry Brown,D. Circuit Judge) entered a Judgment
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of initial decree. Inand Order several terms the divorcereflecting
addition, the Court theordered following:

1. That the for a total ofpay pay periodplaintiff per$200
per month.$400.00

$4,630.00 forplus2. That an ofthere was arrearage $500.00
attorney's $5,130.00.for a total offees

3. the childapplied monthly supportThat be forshall$200.00
arrearage.and outstandingshall be for theapplied$200.00

not end juncture.The of this does at thisprocedural outcome case
8, 1982, Chief Robert B.July Court,On this Justicethrough Acting

CourtWalters, an in Chief. TheHearingissued Order to Remand for
alia, vacated,be that aordered, inter Order to Causethat the Show

indenied, that of Execution beWrit of Prohibition be a shallStay
existing Finalprohibiting Judgment,effect the enforcement of the then

as forand that be month for a conditionsupportchildpaid per$150.00
of and arrear-Stay adjudged supportthe with the previouslyExecution

age amounts discontinued.
with this Court's to RemandAugust 31, 1982,On in accordance

Law,of JudgmentinHearing Chief, Findings Fact,for of Conclusions
Whitehair,(Henry Judge).and Order were the District Courtbyentered

payIn its the Court the toruling, plaintiffDistrict ordered $150.00
toward theper permonth as child and a monthtotalsupport $50.00

and$4,000and found to be duearrearagereduction elimination of the
of heraddition,In defendant the costsowing. grantedthe Court the

action.
this CourtHowever, withdefendant-appellant appealfiled an

such were31, Findingsfrom the thatAugust Findings alleging1982
and thatbeing presententered without defendant-appellant's attorney

without facts and evidencethe District Court's and OrderJudgment were
As ato in the Findings.sufficient warrant the reciteddisposition

in the Districtresult, defendant a Motion for Reconsiderationfiled
counselCourt. The above order to allowreopenedDistrict Court the

ofand Conclusionsto of Factopportunity Proposed Findingsthe submit
the CourtLaw. Counsel has andrequested Findingsfiled the District

is presently its decision.preparing

II. OrderConclusions and

In of the Court had inlight jurisdictionthe fact that District
allowingmatter and has the reconsiderationreopened bythis case for

Courtthe therespective Findings,counsel to submit theiropportunity
and on the meritshereby denies without without determinationprejudice

thethis of case District Court.appeal pending bythe theresolution
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No. A-CV-10-81

COURT OF APPEALS OF THE NATIONNAVAJO

13, 1983January

al.,MORGAN,HERBERT et. Appellants,

vs.

NATION,THE NAVAJO Appellee.

Karl Johnson and Lawerence Long, DNA-People's, Legal
(Arizona)Service, Inc., Rock,Window Nation counsel forNavajo appel-

lants; Riordan, Justice,William Navajo of counsel forDepartment appellee.

CASE BEFORE THE COURT

This is a case arising under the laws of thegrazing Navajo
Nation. The District Court made a determination of andownership
forfeiture, as required Sections 1306 and ofby Navajo1307 the Tribal
Code, and appellants Green and Morgan appealtheir beforebrought
this court on judgment 20, 1981,the entered on theFebruary claiming
District Court and the Navajo Nation were not in compliance with the
applicable livestock statutes and that the was notjudgment supported
by substantial evidence.

An wasappeal granted, and the matter was heard aby full
ofpanel Navajothe Court of an in theAppeals. Pending opinion matter

the parties entered into a certain of"agreement compromise and settle-
ment of claim" 27,on December 1982. That that theagreement provides
Morgans and the Greens will withdraw their appeal upon the payment of
$32,500.00 to them. The Committee theAdvisory approved agreement
on 5,January 1983.

An unusual to thisaspect case is that thealthough appellants
are represented counsel,by have chosen tothey approach the Court of
Appeals thedirectly, without assistance of their counsel. haveThey
not made a proper appearance under our rules procedure,of and they
seem to think that this court is another administrativeyet to beagency
approached, not thereknowing are tospecific procedures be followed in
order to avoid unfairly hearing only one side of the case. All persons

before acoming court are bybound its rules and procedures, and this
case could be to a conclusionbrought the full court theby upon briefs
and arguments submitted. However the appellants have submitted
copies of the agreement they entered into with the Navajo Nation and
the resolution of the Advisory Committee appropriating the formoney

settlement,the and the hascourt confirmed the stipulated arrangement
with the Department of Justice.

Under law it is unusual to allow the dismissal of a case on stipu­
.lation following its submission to the full court after Howeverargument­
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the Court of the to dismiss inAppeals has a case such aauthority
situation, where the have reached anparticularly parties agreement in
harmony. Courts should and toalways encourage accept agreements

decision,avoid a where onelitigated in situations some beexcept may
injured by the In this that all the neces­agreement. appearscase it

thatsary parties agreementto the have come to an and theappeal
agreement will not harm individual.any

trialThere is a that decision of a court ispresumption the
correct, courtand that be here. This willpresumption will applied

Courtpresume judgmentthat the of the Window Rock District was
correct and be because of anappeal solelythat the should terminated

not fault oragreement parties liability.of the which does admit
1982,27,Therefore the of as ratified andagreement December

upon 5,acted 1983 isby January herebythe Committee onAdvisory
accepted by and,the Court the matter before theAppealsof because

is amoot,court now this is DISMISSED for lack ofappeal hereby
cause.probable
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A-CV-31 -82No.

COURT OF NATIONOF APPEALS THE NAVAJO

17,January 1983

JOHNSON,Lee F. Appellant,

vs.

NAVAJO ELECTION COMMISSION

and

JUNE, JR., interest,ADOLPH Appellees.Real inParty

Sloan,Lawrence A. Ruzow & Allen Esq., Sloan,for Ruzow &Appellant,
Rock, (Arizona), Roessel,Window Navajo Esq.,Nation Faith R. for

Ott, Phoenix,Vlassis &Appellee, Rd.,1545 W. Thomas Arizona.

I.STIPULATION

Johnson,Lee F. and Election Commis-Appellant, NavajoAppellee,
sion, counsel,represented Stipulatedit is as follows:being by hereby

The1. makeNavajo Election Commission shall available to
Appellantcounsel for a true of the Kaibeto Poll Book fromChaptercopy

2, (2)the 1982 weeksNovember General Election within two after entry
of an Order this Theapproving Stipulation. Navajo Election Commission
shall also make available to otheror cause be available such relevant
documents as are for Lee F. and counsel foragreed by counsel Johnson
the Navajo Election Commission.

The2. Election Commission a deNavajo hearingshall hold novo
on Lee F. Johnson's at a time,amended Statement of dateGrievance

place mutuallyand to counsel for Lee F. Johnson and counselacceptable
Navajofor the Election shall beCommission. The such asscheduling

will F.give Lee Johnson sufficient time to review the Kaibeto Chapter
Poll Book and other discovery materials and for such aprepare hearing.

3. Pursuant to the Navajothe of Section 2 of Electionprovisions
Edition)Law Election(Navajo Commission 1982 and 11 N.T.C. (Navajo§2

CD-70-78),Tribal Council Resolution Lee F. shall continue asJohnson
Navajo Tribal Council from the KaibetoDelegate CommunityElection
until this election isdispute resolved.

Any4. further the Navajo Appeals,action in Court of including
record separation, orbriefing argument stayedoral shall be until the
Navajo Election Commission de novo for in thishearing provided Stipu-
lation place.has taken
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I3, I983.JanuaryDATED:

CERTIFICATION

I a the has been mailed this 14thhereby that ofcertify' copy foregoing
to:1983, Requestedvia Mail, Receiptof Returnday January Certified

June,Mr. Jr.Adolph
P.O. Box 7105
Kaibeto, 86503AZ

RuzowLawrence A./s/

II. ORDER

filed hereinpreviouslyThe Court reviewed thehaving pleadings
therefor:appearingthe of counsel and causeStipulation goodand

IT IS ORDERED THAT:

1. is in allStipulation respects approved.The
directed inpreparation2. The and recordbriefing, argument

ofuntil further Order6, stayedthis Court's Order of 1983 isJanuary
Court.the

Delegateas Kaibeto Council3. Lee F. Johnson shall continue
the election is resolved.disputeuntil

is6, respectsof in all other4. The Order 1983January
reaffirmed.

toof this Order5. of shall aprovide copyThe Clerk Court
June,mail to Jr.copy Adolphof record andcounsel a
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No. A-CV-38-81

THE NATIONCOURT OF APPEALS OF NAVAJO

19, 1983January

PETERMAN,Joseph Appellant,

vs.

THOMAS,Joe and Margorie Appellees.

Smith, Hale,G.Andy Esq., appellant. Esq.,counsel for Albert counsel
for appellees.

anThis is unusual case because it is a reverse actionpaternity
in which father ofthe wishes establish his to a child bornpaternityto
the female The in action onrespondent-appellee. appeal this was filed

1, 1981September and over conferences thefollowing delays prehearing
5,entered into an on whichparties finallyOctober 1982 wasagreement

20,filed on December 1982.
stipulationThe and of the is thatagreement parties Joseph

action,Peterman is the of is subjectfather the child who the of this
(whoand appelleesthat the are the child's shall havegrandparents)

permanent custody of the child. There is an thatprovisionunusual the
parties eithermay agree mayto of the or the fatherjoint custody child
petition for of whencustody the child she reaches ofeight years age.

visitation,No child support is under the As torequired agreement.
the parties that willagree the father be togiven right graduallythe
develop long-term visitation inarrangements protectorder to the child's
well-being. Finally, there is unusual provisionthe that the counsel for
the parties may toagree the dismissal of thisstipulated appeal.

are aThere number of to inpoints actingbe on thedeveloped
stipulation the all,and of weappeal. previouslyFirst have held that
an beappeal may stipulation.dismissed Therefore the willby appeal
be dismissed, since the Chief Justice tofinds no reason not dogood

inSecond,so. litigation the actions of an areattorney the actions of
the party the attorney represents. stipulationTherefore the and agree-
ment will be binding upon the absent orparties any misrepresen-fraud

Third,tation. the court approvewill never agreement affectingany
the awelfare of child agreementunless the is tofound be in the inter-
ests of the child. The Courts of the are theNavajo representa-Nation
tives of the Navajo Nation in its guardianship Navajoof children.

This court will thenot to toapprove provisions custody exceptas
the extent that her permanent custody shall be in the appellees, as
agreed. The father will retain his natural to theright applyto court
for of acustody child at aany time he can there has beenthatshow
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thesubstantial of circumstances which affectchange materially physical,
finds,or court at somewell-beingmental moral of the child. If the time

in is infuture,in the that or the father thejoint custody custody
child,ofinterests the a be made. The father'schange rightsthen can

onlyremain here and that theopen-,will but the court makes clear now
the custody arrange-child's interests will be in inany changefactor

Of the court tobyment. course the of this are orderedparents child
child, and anythe and of thetogether well-beingwork for happiness

in the interests willcustody arrangement they which is child'sdevelop
be considered.

be reluctantly,The of child willprovision support adoptedno
obligationshis towith the court father to moralordering the consider

the child in deciding voluntary support.
the are orderedpartiesThe vistation is butprovision adopted,

as to what thecounseling disagreementto submit to there be ashould
"gradual"word means in visitation.developing

case is remandedthe is and thisstipulation approved,Otherwise
adoptingthe of an orderentryto Window Rock District Court for the

thisstipulationthe and in accordance with order.agreement
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No. A-CV-42-81

COURT OF APPEALS OF THE NAVAJO NATION

21,January 1983

In the Matter of the of Four ChildrenAdoption

McCabe,Before Chief Justice J.Nelson and Associate Justices Marie F.
Neswood and Robert B. Walters. the court.Opinion by

(AliceLawrence Long, Esq., Appellant, Rock,for WindowKellywood),
(Arizona).Navajo Greenstone,Nation forJoey Esq., Appellee (Mary

Archie) Chinle, (Arizona).Navajo Nation

INTRODUCTION

-opinionThis is based aupon sad set of facts the adoption of
four children without proper notice to their mother.being given

The natural father of these four 1973,children died in and after
that the childrens' paternal aunt gained of them. Inphysical custody

paternal1979 the aunt filed a petition to the children in theadopt
Chinle District Court. An decree onadoption 17,was entered January
1980 and at the children, Thomas, Jonathan,time the four Elizabeth

15, 12,and wereJeffery 10 7 yearsand of age, respectively.
After the adoption filed,was studiespetition home were done

with recommendations that the adoption permittedbe due to the insta-
ofbility the natural mother. 3, 1980,One datedreport, January

indicates that the natural mother's sister told the mother of the adop-
tion hearing which was to be held. report by worker,Another a social

20,dated January 1981, indicates that the natural mother said she was
aware of adoption proceedings but felt topowerless change lifestyle.her

theFollowing of theentry adoption decree there were numerous
attempts the naturalby mother to overturn the fordecree a failure to
give notice,her butproper all her motions and werepetitions denied

theby various judges on the case.sitting

THE LEGAL ISSUE WHICH RESOLVES THIS CASE

The whichlegal question disposes of this case is very Issimple:
the adoption decree void and ineffective because of a failure to give
adequate notice to thelegal natural mother?

QUESTIONTHE DUE PROCESS

There is utterly questionno that adoptionthe decree in this
case was voidabsolutely under the due process clauses of the Navajo

ofBill andRights the Indian Civil Rights Act. In a fact verysituation
similar to us,the one before the United SupremeStates Court noted
that "It is clear that failure to give the ofpetitioner notice the pending
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adoption the most demands of dueproceedings rudimentaryviolated
Armstrong Manzo, (1965).545,380 550process of law." v. U.S.

is inparents absolutely requiredNotice to natural in casesadoption
decree,issue a ifjurisdiction jurisdic-order for a court to have to and

notice,tion then decreethrough any judgment,is not obtained proper
or is void for all ineffective from the beginning.order andpurposes

(Mont. 1977).Adoption Hall, This court401,Matter of of 402566 P.2d
of noticerule,has followed this decree for a lackadoptionanvoiding
with thenotice,and a a lack of evenvoiding custodychild decree for

Tsosie,Adoption 1at of ofpresence of the mother Matterhearings.
Notah,(Ct.112, 1977); Navajo113 v. 3Navajo App.R. Lente R._

(Ct. 1982).25,App., May
of jurisdic-The Tribal Code theseNavajo recognizes principles

tion that:requiresand

suitgiven"No shall be onjudgment any
receivedunless the defendant has actually

of toamplenotice such suit and opportunity
defense. Evidence ofappear in court in his

ofthe shall be asreceipt kept partof notice
7 604.the record in the case." NTC Sec.

did in factIt be that in this case the natural mothermay argued
the suit told of a relative andbyreceive notice of because she was it

arguedof It can be furtheracknowledged knowledge it to relatives.
of to thethat work file such noticereport tellingthe social in the

the of of notice.receiptnatural mother satisfies statute as evidence the
satisfystatute and it does notThis kind of notice does not thesatisfy
notice.the of due because it is not reliablerequirements process
or theright Navajo RightsWhere a has a the Bill ofperson under

over. AAct, beRights lightly passedIndian Civil that cannotright
effective, andright meaninghas no unless of it isprotectingthe means

we anuponhold that service of of the of a lawsuitpendencynotice
officerineffective is aby peaceindividual is unless the notice served

(i.e. otherof orNavajo policethe Nation a commissioned officerNavajo
officer)law court. Theenforcement or theperson designated bya

only byof is a written statementproperevidence such service of notice
date in athe officer that the was served on a certainserving individual

anbycertain method. Of of notice can be waivedcourse this method
oris be noticegiven'of service the who toacknowledgment by person

the or or her counsel.appearanceof a written the hisentry by person
toevent,In noticeany writingthere must be evidence in of proper

(We be certainpersons in a law suit. the fact there maydo not ignore
of ispublication proper).kinds of cases in which meansbynotice
this that noAs instruction to the Trial court directsJudges,

the file ofjudge enter a final decree or other order unlessjudgment,
the is notice andpropercase checked the for evidence ofby judge
service of process.

THE STATUS OF THIS ORDERTHE CHILDREN FOLLOWING

As formranged agesthe time of the decree the childrenadoption
are, 10, 13,7 to Now, later,15. three they respectively,almost years

15 in theand 17. The of that the children werefile the case shows
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physical custody of aunt for ofpaternal yearsa priortheir number to
the andadoption, given the of time it not bewould in thepassage
childrens' interests to thesimply adoptionvoid decree return themand
to the ofcustody their mother. In a similar onesituation court has

adoptionvoided the decree and left of with thecustody the child other-
Adoption Hall,wise adoptive parents. In the Matter of the of 566 P.2d

(Mont. 1977).401 This court donehas the same in a case involving a
void Notah,child custody decree in a divorce v.matter. Lente 3

(Ct. 1982).Navajo 25, Therefore,App., May ofgiven agetheR._
the children the time,and of the orderpassage court will ofcustody
the inchildren the paternal aunt pending on anproceedingsfurther
adoption Also,or final thecustody. given children,the theage of
court will permit reasonable ofvisitation the children theirby natural
mother. Further custody proceedings and questionsvisitation bemay

thedirected by District Court.
adoption 17,The Januarydecree of hereby VACATED and1980 is

this iscause REVERSED and REMANDED to the District forCourt
consistentproceedings opinion.with this
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No. A-CV-26-82

OF OF NATIONCOURT APPEALS THE NAVAJO

1983January 24,

TOM,Allen Appellant,

vs.

JOHNSON,TOM Appellee.Irene IreneB. a/k/a

(New Mexico) forTsosie, of NationNavajoWilbert Esq., Shiprock,
Services,Morris, Legaland ofAppellant, Esq., People'sLoretta DNA

Mexico)(New forInc., NationCrownpoint, Navajo Appellee.

ARGUMENT BEFORE THE COURT

legalthat the questionthe showby partiesThe briefs filed
15, 1976 the trialcourt Novembersimple.before this is rather On

andof twothat Tom was the father childrencourt ruled Allenappellant
tosupport plaintiff.to the of childordered him in amount"pay $50.00

Tom, theIrene B. askedappellee,. ." of 1981 the. In November
month childper support."court to its to readmodify judgment "$200.00

court found28, 1982 the districta onFollowing hearing, September
that it shouldorder, andoversightthat there was in the originalan

to raiserequestthehave month." The court deniedpersaid "$50.00
supportto order back childof and anothersupportthe amount child

month was ordered.payments. per$50.00
originalthat thearguesfather of the childrenappealOn the

$50, thatofsupport paymentcould be to be a one-timejudgment read
not themodifycouldthe that the courtdefectively vagueorder was and

inoriginal any way.order
there probablewhether isThe Chief Justice must now decide

anto grant appeal.cause

QUESTIONTHE VAGUENESS

soto thisthe situationapplicableIs there a fair of lawdispute
appeals?to a the full court ofrequire hearing byas

is thatjudgmentof in ageneralThe principle certainty

rule that a judgment"It is a fundamental
itself,in andbe and certaincompleteshould

should be suchthe the judgmentthat form of
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thewith reasonable clearnessas to indicate
rendered, thatsocourt hasdecision which the

the extentto ascertainbe ableparties maythe
fixed,areand obligationswhich their rightsto

of enfor-is susceptibleand so that the judgment
Alaw.byprovidedcement in the manner

rendermayrequirementfailure to its thiscomply
Am.Jur.2d,46for uncertainty."a voidjudgment

67.Sec.Judgments

be ormay vaguethat whichany judgmentHowever that does not mean
totheir judgmentsto reviewpermittedis invalid. Courts areuncertain

theofmean, changingreview is not an actand thatsay theywhat
document,writtenanyare likeJudgments justId. Sec. 72.judgment.

inten­is thejudgmentfor when areviewingand the main to lookthing
aId., In to construetryingit. Sec. 73.tion of the which madecourt

it, alongdocument and readcan look at the entirejudgment a court
rules ofcase, law andapplicableof the thewith the entire record
and likewhat it accomplisheskind of andprocedure, proceedingthe

to givebe such as76. The court's review shouldmatters. Sec.Id.
that theeffect, there is a presumptionthe force and andjudgment

73, 74.make a valid Secs.judgment,court intended to Id.,
be ajudgments givenis that are toprincipleOne last important

75.Id.,one. Sec.construction, and not apractical highly-technical
to see ifshould be viewedTherefore the situation in this case

of lawquestionajudgment causing genuinethere is a in thevagueness
dispute.in

RULE PRACTICAL CONSTRUCTIONAPPLICATION OF A OF

- Navajo Custom Law

that aPeoplelaw of thecustomary NavajoIt is under theplain
mother, the ofchild, or at least its dutyfather of a child owes that

and fails toIt is said that if a man has a child a womansupport. by
it,to "He has stolen the child." Inpay money supportthe woman

of awords, joy havingother the man who receives the benefit and
is burdens ofworldly takingchild a thief if he does not share in the

of and thegroundrule support,care of it. This custom theNavajo lays
a man must payconclusion to be drawn from the is thatprinciple given

child, his and resourcesgivenas much as is for the abilitiesnecessary
at any given time.

Clark,The is the same. See The LawAnglo-European legal rule
(1968).States,of in the United Sec. 6.2 TheDomestic Relations

foundation in basicveryfor the and American rule is statedEnglish
terms:

"The to for theduty parents provideof
children,of is a ofprinciplemaintenance their

law; themnatural an . . . laid onobligation
herself, their ownonly bynot nature butby

act, them into the world:proper in bringing
injur-for would be in the mannerthey highest
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theirissue, theyious to their if only gave
that seemightchildren life afterwardsthey

them, therefore,them perish. By begetting
tovoluntarythey obligationhave entered into a

lies, the lifeendeavor, as far as them thatin
supportedwhich have shall bethey bestowed

the willand And thus childrenpreserved.
righthave maintenanceperfect receivingthe to

Blackstone, Commentariesfrom Iparents."the
England in theof 447. (Emphasison the Laws

original).

Duty SupportApplicationPractical of the toThe

is, effect,The the court to let him offaskingfather inappellant
aof to his children other than one-timecompletely any obligationfree

would aacceptof Courts cannot which makepayment arguments$50.
toobvious, given duty supportbasic a farce. It is theobligation

thatparent's ability propertychildren in a which fits the andway
is ridiculousthere is a a Therefore itcontinuing obligation.changing

was payto assume the the had toonly obligation $50.that father
knowledge ofbyThis is commonreinforcedpractical approach
can be modi-the that court order childlegal fixing supportaprinciple

askinginto court for ananyfied at time. In this case the mother came
the fatherarrearage support,and an increase of childpayment and

the court's order refus-injured bycannot be to be or prejudicedsaid
an increase or of aning payment arrearage.

MODIFICATION OF JUDGMENTS

theof Procedure courtgivesRule 23 of the CivilNavajo Rules
the of justice.in interestthe to a case to correct errorspower reopen

the wasoriginal judgmentThe the month" input "perfailure to words
aThis is notrequiredthat to correct.certainly an error justice

adjudicata since the motherapplies,of ressituation where the doctrine
(as inuponhad been ruledalreadywas not for relief whichasking

she was onlythe butplace),whether there was in firstpaternity
judgment.of theasking originalfor an and clarificationinterpretation

CONCLUSION

to of the NavajoThis case stands a membersgood warningas
carefully preparedmust beBar and the thatNavajo Judiciary judgments

of court. Judg-in order to and the intent thefully clearly express
counsel, carefully byreadshould be carefully prepared byments

isjudgmentis satisfied thejudges and executed if the courtonly
sloppy judg-orvagueWhile there are mechanisms to correctproper.

indocuments, drafting correctlythat the be donejustice requiresment
of moreexpensefirst andpainthe This saves theplace. litigants

thelitigation, and it saves work for courts.
no debatableThe on showappealdocumentsappellant's moving

and thereforeposed,to the factquestion of law with situationrespect
there is no anprobable grantcause to appeal.

APPEAL DISMISSED.
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No. A-CV-20-82

COURT OF APPEALS OF THE NAVAJO NATION

24, 1983January

RATION,Paul Appellant,

vs.

ROBERTSON,Mattie Appellee.

Frank J. forLally, Esq., Appellant, Gallup, Toledo,New IreneMexico.
forEsq., (NewAppellee, Crownpoint, Mexico).NationNavajo

This is a case in which woman,a man a in alivingand common
law relationship, have a dispute over the toright property and contri-
butions in the Theacquiring property. trial court rules in favor of
the andwoman held that she would keep a 1978 Ford Thunderbird car
finding "That the oftradition the Navajo people dictates that a male
give up certain property rights theupon dissolution of a 'common law'
relationship."

On appeal the man raises question,the the"May court deny
appellant his property rights on thesolely basis of and hegender?,"
argues that the custom found the trialby court conflicts with the Equal
Rights provision of the Navajo Bill of Rights. That right very simply
states that of"Equality rights under the law notshall be orabridged
denied theby Nation onNavajo account of sex."

The Chief Justice is unable to evaluateproperly the file and
matters in this case as he is torequired do because of the inadequate
and conclusory brief filed by the man and the argumentlack of on the
important question theby woman.

This case issimply not for aripe review, and the Court of
willAppeals not consider the important matter of the Equal Rights

provision eliminating an ancient customNavajo in the absence of proper
briefs on the part counsel,of giving detailed discussion of the law itas
can be found in the decisions of courts interpreting Equal Rights pro-
visions theand onarguments the adoption of the Equal Rights Amend-
ment.

Therefore the court enters the ORDERS:following
1. The shall,parties on or 14,before 1983,February file

simultaneous briefs on the question posed in the appeal;
2. The briefs of the parties shall set forth their onarguments

the applicability of the Navajo Equal Rights provision detail,in with
tocitation appropriate authorities;

3. Should the fail toappellant file a orbrief should the argu-
ments set forth in it fail to raise a legitimate argument there isshowing
probable cause in ofsupport his argument, appealthis will be dismissed.

-15-



No. A-CV-07-81

OF NAVAJO NATIONCOURT OF APPEALS THE

24,February 1983

JOHNSON, Appellant,Al

vs.

SINGER, Appellee.Alta

Justice,ChiefThe Court of HonorableAppeals, consistingof
McCabe, F. and RobertJustices Marie NeswoodNelson J. Associate

1983 for oralFebruary, argumentsconvened on 23rd ofdayWalters this
and the court finds:

motioned forcounsel, Chapela, plaintiff-appelleeThat John for
a retrial to resolvethe case forentire to District Courtremanding

fees.awarding attorneysand the ofinconsistencies to deal with issues
the remandapprovedThat the Aldefendant-appellant, Johnson,

Yazzie'Mann, currentlywho is alsocounsel,his Keethrough previous
by NavajoCourts theNavajofrom before thesuspended practicing

Nation Bar Association.
and ismatter beIT the entitledIS THEREFORE ORDERED that

for a retrial.Courtremanded to the Window Rock Districthereby
So ordered.
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A-CV-21 -82No.

OF THE NAVAJO NATIONCOURT OF APPEALS

9,March 1983

BENSON, Petitioner,Michael

vs.

ZAH, al.,et Respondent.Peterson

(Arizona)Watchman, Nation forRock,WindowEsq., NavajoLeonard
(Arizona)Rock,Hale, Navajo NationEsq.,Albert WindowAppellant.

for Appellee.

on Theprocedural grounds.This must be dismissedappeal
dismissedoriginally byWindow Rock District Court wasaction in the

the failure of the26, petitionTom Tso on 1982 forJulythe Honorable
andmoved to set aside the dismissal filedto state a claim. The plaintiff

1, the order dismissinghis notice of On October 1982appeal. original
There were further pro-action was set aside the trial court.bythe
to the lawfully presentfor the partiesand anceedings opportunity

Courtmatter, 11, 1982 the Districtto the and on Novemberapplicable
recog-to state claimsclaims for failureplaintiff'sdismissed thefinally

remained, but it wasdefendantlaw. A counterclaimby bynized the
2,on 1983.of the court Marchapprovaldismissed with thevoluntarily

actiontrial courtbyThe the Court was resolvedappeal before
on file from theaside, appealand there is noin the dismissalsetting

there is to be heard.nothingfinal order. Therefore
it is herebycause to this matter andThere is no probable hear

apresent justicable controversy.DISMISSED for failure to
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COURT OF APPEALS OF THE NAVAJO NATION

4,1983April

IN THE OFMATTER THE TO THEADMISSION
NAVAJO NATION BAR ASSOCIATION OF

JUNEAU,Donald WHARTON,Donald R.
BREEN,Peter Rosemary BLANCHARD,Ann

DRIVER,Susan K. DORSAY,JonesCraig
Theodore William BARUDIN, ASCHENBRENNER,A.Lawrence
Gary LARANCE,Edwin and Bruce J. FRIEDMAN

Upon the Motion of the Nation Bar Association forNavajo the
admission theof above-named to said and for thepersons association

ofadmission the above-named to of law before thepersons the practice
Nation,Courts of the Navajo personsthe beenhavingand above-named

admission,administered the Oath and otherwise for and itqualifying
appearing that the Motion is bewell-founded and should granted;

IT IS THUS HEREBY ORDERED the Motion is hereby grantedthat
and the Clerk of toCourt of is instructed enter theirAppeals hereby

uponnames the rolls of those to before thepersons practiceadmitted
Courts of the Nation.Navajo
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No. A-CV-10-81

COURT OF APPEALS OF THE NAVAJO NATION

April 22, 1983

Appellants,et.al,MORGAN,Herbert

vs.

Appellees.NATION,THE NAVAJO

January mistakenlyThe 13,order dated 1983 recites that William
Esq. DepartmentRiordan, of the of Justice is the counsel for the

appellee. He advises the court that is not the situation.
Therefore it is ORDERED that Mr. name beRiordan's striken

opinion.from the
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No. A-CV-20-82

COURT OF OF NAVAJO NATIONAPPEALS THE

25,April 1983

RATION,Paul Appellant,

vs.

ROBERTSON, Appellee.Mattie

Toledo,Mexico,Frank J. New for IreneLally, Esq., Appellant.Gallup,
Mexico,NewEsq., Appellee.forCrownpoint,

When order the of a onsetting hearingthis matter came in for
the counsel for theLally, Esq.,court was advised Frank J.appeal by

forappealthat it was moot and a motion to dismiss theappellant,
filed. Since that was made no suchmootness would be representation

filed, for failure of themotion has been and now it be DISMISSEDshall
toappellant hisprosecutor appeal.

SO ORDERED.
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No. A-CV-02-83

OF NATIONCOURT OF APPEALS THE NAVAJO

26, 1983April

SKEET,Anderson Appellant,

vs.

SKEET, Appellee.Belinda

Mason, Mexico,J. New for Donna C.Esq., Gallup, Appellant.James
(Arizona)Rock,Chavez, Window Nation forEsq., Navajo Appellee.

wasDue to the failure of the to raise a matter whichappellant
court,not in trial cause for an appealraised the there is no probable

and the will beappeal dismissed.
The Court of New Mexico aMcKinley County, grantedDistrict

divorce decree the and that theparties accepted stipulationto their
$1,500husband would the wife Theappellant pay appellee per year.

onindicated that the amount of was basedstipulation support "peti-
tioner's to The decree was rendered in 1981 andpresent ability pay."

1981yearsit is the failed to make for thealleged appellant payments
and 1982.

21, inOn 1983 a default for favorJanuary judgment arrearages
court, acceptanceof the was entered the an ofappellee by uponbased

the New Mexico decree. Thereafter an was filed and a motionappeal
for reconsideration filed with the the same day.was district court

The pay" provi-motion for reconsideration recites the to"ability
of the ofurges legalsion decree and the of the doctrineadoption

arrearage.retroactive modification of a decree in order to eliminate an
was,problem is,The with the motion and that the trial was givencourt

no sound thereopeningreason for default. The trial court was pre-
excused,sented with no excuse as to a default should be and thiswhy

court is ofgiven no reason to excuse it. The retroactivequestion
court,modification byshould be decided this but that will be done in

-another case one us.properly before
With to the motion for an counsel isregard expedited appeal,

commended for an of a agiving example well-made,motion with support-
However,affidavit. is in theing counsel advised that matters affidavit

notwhich do to the immediate need for a and which arego hearing
inflammatory lightand calculated to a in a bad are notplace party

is,This aapproved. party bystatements of an inflicted oninjury
another which are a apartnot of the issues in the case or foundation
for a motion can be theonly injuredtaken to the court in favor ofsway

out of Such matters be allowed.party sympathy. cannot
The appeal in this case is DISMISSED.hereby
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No. A-CV-16-81

COURT OF APPEALS OF THE NAVAJO NATION

27,April 1983

YAZZIE,Tom Alex Appellant,

vs.

YAZZIE,Annie Lane Appellee.

Appeal from the District Court for the District of Tuba theCity, Honor-
able Robert B. Walters presiding.

This is an appeal from a default divorce enteredjudgment by the
District 14,Court on 1981. The recites that the caseApril judgment
came on for trial on 9th with the absent butApril plaintiff being repre-
sented by counsel. It also recites that the had been servedparties
with a Notice of Hearing and the default of the was enteredplaintiff
due to his failure to appear.

The file on in this case does not show a motion forappeal that
court,reconsideration was brought before the district and there is no

indication in the for relief from theappeal papers any requestthat
default judgment was made.

The appellant 31,that on March 1981 a Noticecomplains although
of Hearing counsel,for a April byto be held on 9th was sent hishearing

(thehe appellant) 14,did not receive notice until 1981 andAprilthe
that it was received In the that theopened. argument appellant says
postal mail was handled the Post and that thepoorly by Trading plaintiff's
mail was taken untilmistakenly by someone and not returned after the
trial date. The contends notappellant bythe service mail was proper.

The file in this ofmatter shows that the court notice thegave
April 9th hearing 26,on March 1981 a of the Noticeby delivering copy
of Hearing to "Mr. thru Office box." theGeorge Obviously appellant's
attorney received the notice.

The appellant 604,7argues providesthat NTC Sec. which that
notice of suits must be with an to andgiven ample appear,opportunity
that statute requires reasonable notice. While the statute was obviously
intended to suit,theregulate initial service of notice ofprocess giving
it is arguable that it also everycan include reasonable notice of cruicial
state of the statute,The Clerk of court with theproceedings. complied
and there is notice,no tocause fault thirteen exclusive of thedays
service day and the ofday The trial court hadhearing. jurisdiction
because of the reasonable and of the actual noticeperioddate of time
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and service of noticebecause counsel is sufficient. Conner v.upon
Co., (Cal. 1932).Union 863,Automobile Ins. 9 P.2d App.864 The

court finds that as far jurisdictionas the of the district court to enter
concerned,a default isjudgment thirteen service the court anddays by

date)serviceeight days (again excluding the and aremailing hearing
reasonable, and the finds no to find to the con-probablecourt cause
trary.

In addition to the reasonableness of there is thenotice question,
- -matter theof or lackproceedings of them in the trial court. There

is no evidence before courtthis that the to haveappellant attempted
the default judgment overturned. It would that counsel wasappear
present for the April 9th andhearing, there is no of errorassignment
that asked thecounsel court to set aside the adefault. It is basic rule
that in situations such as this where a party wishes to contest the

ofvalidity notice,ofservice he or she must and ask that theappear
service be set Am.Jur.2d, Motions,aside. 45 Rules and Orders Sec.
17. Therefore this court will not act unless the court has beentrial
asked to review a error.alleged

isThere no byrecitation the that he made a forappellant motion
reconsideration before the court,district and it is a rulejurisdictional
of this court that "No appeal shall be heard unless the hasappellant
filed a Motion for Reconsideration with the .District Court . . ."
R.5(d), Rules of Appellate Procedure. Therefore this court has no
jurisdiction over this appeal.

For the three grounds in above-assigned opinion,this the
captioned appeal is hereby DISMISSED.
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No. -81A-CV-21

COURT OFOF APPEALS THE NATIONNAVAJO

27, 1983April

BRANCROFT,Nez Appellants,Sandra and

vs.

Alfred NEZ NEZ andJohna/k/a
MOTORS, INC.,TUBA CITY Appellees.

(Arizona)Arthur, forCity,Patricia J. Tuba NationEsq., Navajo
Arizona,Steve for Appellees.Appellant, Verkamp, Esq., Flagstaff,

7 reasonsprovidesNTC Sec. 801 the Chief Justice must reviewthat
the the basisappealstated for an in order to or onappeal grant deny
the Trial Court. Thisof cause for review of the decision ofprobable

case, is to the Court of Appeals,as it with matters which comemany
as acame conclusioncontends that the district court to an incorrect

law, are It is difficultextremelymatter of and factual matters argued.
counsel into assertions offor the court evaluate the factual and record

byof madeabsence of of fact conclusion lawspecific findingsthe and
ofthe contentionsthe district court. Chief Justice evaluateThe cannot

courtbyof fact the trialthe if there are no statedappellant findings
of matchor no conclusions law to them.against

Court forTherefore will be to the Districtthis cause remanded
of fact and conclu-findingsthe District of Tuba for the ofCity making

beshouldfindingssions of law in of the Thesupport prior judgment.
1983, and be1, theyto this than June shouldreturned court no later

as wellof the to reach a conclusionsfindings necessaryultimate facts
as conclusions those This court recommendsuponlaw based facts.of

findingsthat the to submit draftimmediatelytrial court order counsel
fact and law in it.of to assistorder

So ordered.

-24-



No. A-CV-09-82

OF OF THE NAVAJO NATIONCOURT APPEALS

27,April 1983

AFL-CIO,OF AMERICA District 8WORKERSCOMMUNICATION
ColoradoEnglewood,

BAILEY,Jerome ColoradoEnglewood,
BEGAY,Steven Tuba ArizonaCity,

SARKETT,Dennis Tuba ArizonaCity,
WILLIAMS, Arizona,Zane Tuba Appellants,City,

vs.

COAN,Jofina Appellee.

It from the record of fromappears this case that the decision
which 10,this lies was rendered on Marchappeal Excluding1982. the
date of the district court date of theopinion properthe filing appeal

-9,was statute, 801(a),1982 a Our 7April Friday. appeals NTC Sec.
2(c)jurisdictional,is and Rule of the Rules of Appellate procedure

provides that "no filed after theappeal expiration thirty dayof the
beperiod shall allowed."

Therefore this is DISMISSED and the of theappeal judgment
district court is final.
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No. A-CV-35-79

NAVAJO NATIONCOURT OF APPEALS OF THE

28, 1983April

BATTLES, Appellant,William

vs.

CORP., Appellee.GENERAL ELECTRIC CREDIT

Justice Robert B.Chief5, Actingheard October 1982Appeal before
and Tom Tso.Homer BluehouseWalters and Associate Justices

(Arizona) forRock, appel-NationHale, NavajoAlbert of WindowEsq.,
forNew Mexicolant, Farmington,ofHynes, Esq.,and Thomas J.

appellee.

trial of the caseerror in theThis ofappeal assignmentsinvolves
(GECC)Credit Corporationbefore the district court. General Electric

on acontractpurchasean of a retail installmentreceived assignment
Grants, New Mexico.Sales ofmobile home from Knott's Mobile Home

it wasclaimingcourtin the dsitrictbroughtGECC a actionrepossession
due to non-NationNavajoto home from theentitled remove the mobile

Williamagreement.of the the ratail installmentpayment sums due under
was indefense whichBattles,P. the raised an affirmativepurchaser,

were permittedrepossessionessence that of that if theestoppel, saying
addition, BattlesInunjustthat would cause fraud or enrichment.

him as ahad hiredFirst, the GECC hadraised three counterclaims.
cases andbringing repossessiontribal to it inrepresentcourt advocate

Second, requiredthat the$100,000that it representation;owed for such
at thewere not madein ActLendingdisclosures mandated the Truthby

And, third, that Sectionhome;purchasetime of the of the mobile
of insurancecopyto furnish a50-15-7 NMSA was violated for failure

underrequired the contract.
the casemotions, the trial ofnumber ofFollowing discoverya

tofailed1, attorneyset time Battles'was for November 1982. At that
to continue the trialtrial,for made a se motionappear proand Battles

case, denied, judgmentTheproceeded.of the was and the trialwhich
retaildefault on theof the Battles admittedtrial court found that

of repossession.apurchase judgmentinstallment andagreement gave
claim,the estoppelThe to addressjudgment any findingsdid not make

yearbarred a onebeing byand it denied the asLendingTruth in claim
attorney'scounterclaim forstatute of that act. On thelimitations under

the offailed to amountprovefees the court ruled that the defendant
GECC). didThe courtrepresentedhis he haddamages (tacitly finding
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50-15-7(c) collection ofNMSA, and barred theof Sec.find a violation
under the agreement.finance chargeany unpaid

findings con-byilluminatedcase isThe record of this further
findingsThosea motion for reconsideration.in an order denyingtained

an andattorneyto showwas presented"no documentation"were that
testimonywas onthereGECC; althoughthatwithagreementclient

that theGECC:bycontestedit was notagreementsfeeattorney's
case"so thefiled separatelyhave beencounterclaim or offset should

arelawsconfused;" Lending"Truth inand thathave becomewould not
thistoapplicationhas noNation andNavajooutside theapplylaws that

case, but itof therehearingon to agrantcase." The court went
and withdrewappealto thisduejurisdictionlater it had lostrecognized

of jurisdiction.its exercise
of error:four assignmentsBattles makesappealOn

a motion fordenyinginits discretion1. The court abused
to appear;counsel faileddefensecontinuance when

was owedmoneythatat trialThe uncontroverted evidence2.
not proven;weretheyto a conclusionfees could not leadlegalfor

onevidenceforward withrequiredwas toplaintiff goThe3.
requiredto do soand the failurethe amount of fees owing,the issue of

counterclaim;the on hisfor defendantjudgment
one yearin Act'sLendingor not the TruthThe issue of whether

raised,notas this wasin a situation suchstatute of limitations applies
will not be discussed.therefore itso

OF A CONTINUANCETHE DENIAL

the attorneynot tell us whybelow doesUnfortunately the record
trial, but onat the November 1stappeardefendant did notfor the

theagainstto show causethe issued an orderNovember 15th court
the failure todue tocontempt proceedingsforattorneydefendant's

Asthat order.dispositionnot the ofThe record does showappear.
and the defen-tell, appearcounsel did notsimplyas this court canfar

and counterclaimsforward with his defensecompelledwas to godant
alone.

Mr. Battles ishad mind the fact thatjudgethe trial inPerhaps
and, pleadingsfact the trialof Bar due to theNavajoa member the

cases, be ablehe shouldnumber of repossessionsaid Battles handled a
to handle his own case.repossession

has thetrial courton continuances is that theThe rulegeneral
Am.Jur.2d, Sec. 3.not. 17 Continuancegrantdiscretion to them or

manner, andsound and legalHowever that discretion must be used in a
rule onor The contin­arbitrary capricious.not one which is Id.

Arizona isuances in that

a for contin-"It well settled . . . that motionis
of thesound discretionis directed to theuance

court, has beenand unless that discretiontrial
dis-the trial will not berulingabused court's

Dykeman v.a tribunal."by reviewingtrubed
1968).(Ariz.Ashton, 26, App.446 P.2d 29

In New Mexico it is that the
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of a cause. matter of the continuance11. .
trialdiscretion of therests within the sound

interferred with uponcourt and will not be
that the trial courtunless itappeal, appears

Fire andits Houstonhas abused discretion."
Falls, 127,Casualty 354 P.2dInsurance Co. v.

1960).(N.M.235

guid-does not muchknown, giveitcommonlyWhile this rule isgeneral
court tocalls theuponuse of discretionance to a trial court. The

conse-practicalsuch as thecircumstances,many surroundingconsider
partyand the opposingof to to trialquences having gothe party

andclearly preciselycounsel touponto suffer a It callshaving delay.
continuance, prejudiceto show thatfor agive the court reasonsgood

specific,to stateis not andgrantedwill result if the continuance
this,doing'means ofreasons The preferredconcrete to the court.

to review thethis courtfor the be able to rule andboth trial court to
to thedetailed, motiona writtendiscretion,exercise of is to present

Otherwise, adequ-if counsel do notcourt with a affidavit.supporting
continuances, the trialforor their motionsately support document

court not the denial.will overturn
view thetrial, courts do notto atappearWhere counsel fail

Sec. How-Am.Jur.2d, Continuance 12.with 17absence much favor.
for the absencea continuanceever, orquestion refusingthe of granting

asof can on factors suchdepend manycounsel
(such asis availableadequate representation-Whether other

counsel);orthe firm newattorneyanother from
new counselgettinga shows in-The degree diligence partyof

tactic);(so delayingis not used as aseeking counsel
whether(beinga continuancethe forappiicaton-The timliness of
counselofthe nonappearancethe court as soon asapproachedthe party

quickly);otherwise actedbecame or theapparent party
expenseadditionalwould causewhich a continuance-The extent to

inconvenience;or
without theto to trialhaving goa inparty-The toprejudice

the matter­trycounsel who was toengaged .Id.
the partyof tofactors, showing prejudiceThere are but amany

all of them.common tothe continuance the elementasking for is
Company,Dredging IdahoWallberg thecase Finch v.In the of

daysthreewithdrewattorneyCourt where aSupreme party'sheld that
time toenough preparehavebefore trial did notattorneyand the new

281granted.have beencase,for a a shouldcomplicated continuance
Ins.Mut. Auto.1955). v. State Farm136, (Idaho,P.2d 138 In Moss

trial, plaintifftheCo., beforedaysthe withdrew tenplaintiff's attorney
for failuredismissedthe case waswas not notified of the trial date and

(Fla.495328 So.2dto was held to be error.at trial. Thatappear
SupplyPipe the defendantsMarpco, &v. StatesApp.). In Inc. South

did not knowdefendantstrial,of and thedaywithdrew on theattorney
it was held awithdraw, sointent toattorney'sof the trial date theor

1979).(La.525 App.377 So.2dgranted.should have beencontinuance
to atryan attorneyforthat it is impossibleThis court is aware

complainedhasIndeed, this courtcase proper preparation.without
In the Fincha time.longcounsel forabout ofinadequate preparation
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case the court thatrecognized an does notattorney simply pick up a
case,file tryand a and Mr.certainly Battles could not be expected to

do the same. Where there is reliance upon another to do assomething
as toimportant lawsuit,atry then there cannot be an thatexpectation

even a party who is a member of the bar can be Weprepared. hold
that under the circumstances there was sufficient to theprejudice
defendant in to hishaving try own case aunprepared that continuance
should have been granted.

THE UNCONTROVERTED QUESTIONEVIDENCE

Battles that hesays testified about the attorney-client agreement
with GECC and the fees owing him,to and that the nottestimony was
contradicted orby any testimony evidence from GECC. The trial court
record shows documentation in ofsupport claim,the defendant's although
it does not show a written attorney-client or writtenagreement any
evidence of the amount owing.

The defendant asserts his counterclaim as to feesattorney's was
shown and that there nobeing to thetestimony contrary, the trial
court should have ruled in his favor.

The case law presented theby defendant thepresents proposi-
tion that a court cannot disregard (1)uncontradicted testimony unless:
The (2)witness is impeached; The istestimony equivocal or has

(3)improbabilities it;in There are suspicious circumstances surround-
theing (4)transaction about;testified or There are inferences which

can be drawn from the facts and circumstances of the case that either
contradict the ortestimony cause reasonable doubt on the truth or

ofaccuracy testimony.the Younger Lines,Frederick v Van 393 P.2d
Manes,438 (1964); (Ariz.O'Donnell v. 1968).436 P.2d 577

This isproposition acceptable, and it has been the law for
several centuries. Thus in 1770 Lord Mansfield ainstructed thatjury
in a libel case where it was shown that a book was sold in the defen-
dant's shop and that (thewastestimony unrebutted, it jury) must take
the evidence as being Almon,conclusive. Rex v. 2686,5 Burr. 98

(K.B. 1770).Eng. Rep. 411 This is a rule of common sense.
However, it notmay help the defendant here. The paper trial

of the pointscase tostrongly an attorney-client relationship between
GECC and Battles. There is no trail aspaper amount ofregards any
money owing. Therefore trial courtthe could well have found one of
the four exceptions above to be present and concluded thatproperly
there were no damages proven.

The ofpoint reversal, however, will be the conflicting findings
of the trial court.

The court found there was "no documentation" for an attorney
and client agreement, but an oral contract or implied contract could be
easily concluded from the documemtary evidence. The court did find
that a feeattorney's agreements were not contested by GECC, implying
there was an attorney and client relationship.

There was apparently some confusion as to the law and issues in
the case because the trial court found confusion in the pleadings.

Although there toappears be some of anrecognition agreement
with GECC, no damages were found. These are andconflicting findings
should be resolved.
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court,sum,In the confusion in the trialapparent perhaps
matter, toby conflictingcaused the failure to continue the has lead

that the should befindings. We with the trial court matteragree
reheard.

BURDEN OF GOING FORWARD

This be to a less setconfusingissue will left the trial court in
of a is toparty required gocircumstances. the claimNormally having

on defendant couldforward his claim and it. In this case theprove
have, and whocan, plaintiff's agents mayof thesimply subpoena any
have on the stand as defendant'spoint putinformation on the and them
witnesses.

DISPOSITION

reasons,For of district court isforegoingthe the thejudgment
REVERSED, newand this is remanded for a trial.cause
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No. A-CV-28-80

APPEALS NAVAJO NATIONCOURT OF OF THE

2,May 1983

WILLIE, Appellant,Kenneth

vs.

WILLIE,Ada Appellee.

heard J.Appeal 4,October 1982 before Chief Justice Nelson McCabe
and Justices B. and Tom Tso.Associate Robert Walters

Greenstone, Chinle, (Arizona) theJoey Esq., Navajo appellant,Nation for
Harrison,A.George Esq.,and of for theFarmington, New Mexico

Appellee.

thisIn are toappeal we decide whether benefitsuponcalled
theunder Railroad Retirement Act canof 1974 be community property

divorce,for ofpurposethe a anmoneyand whether held in Individual
(IIM Account)MoneyIndian Account can also be to beconsidered

community property.
decision of district was wereThe the court that both funds the

community parties.of theseproperty
While the been apply matter,court has to state law to thisurged

lawfederal controls the nature of lawthe accounts and controlsNavajo
the theproperty parties,relations of the lawtherefore willappropriate
be toapplied the 7 204.appropriate here. NTC Sec.situations

THE RAILROAD RETIREMENT BENEFITS

Any benefits the Railroad Actgiven under Retirement of 1974
are byreachable court orders theonly to extent allowed by federal
law, thereand is a CourtSupremeUnited States decision which controls

Hisquierdoour on Hisquierdodecision this In v.point. the California
CourtSupreme found thethat benefits would be from the hus­coming

band's employment during and heldmarriage, they communitywere
underproperly 572,California's law.community property 439 U.S. 580

(1979). The United SupremeStates Court noted thethat one of statutes
regulating the benefits a flat on the bycontained bar fundsreaching
any process thatlegal and held it the states from askept treating them
a community pp. 576, Theproperty. 590. reason this statuteforld.
was protectto the fund and "to it sure thethat annuitant getsmake
the 576,pension." n. 7.p. we thatTherefore must hold Railroadld.,
Retirement Act of 1974 accounts and in thecannot be includedfunds
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Navajoofcommunity property couples.
is, however, to the that these fundsexceptionThere an rule

659, benefits can becannot be reached. Under 42 U.S.C. Sec. federal
7-8,reached child 16.alimony obligations. pp.for orsupport ld.,

offset an award ofSupreme mayThe Court cautioned that a court not
benefitsfor the that retirementto make fact thecommunity property up

reached, bycanspouse compensated alimony.cannot be but a be
retirement bene-ofTherefore the district court's award railroad

to as incorrect.fits the wife a wascommunity property

THE INDIVIDUAL OR ACCOUNTINDIAN MONEY TRUST

to beappearthe monies would aof theseAgain, reachability
for accountsmatter of federa There a no thesespecific authoritylaw. is

Code,under 25 of United States but the stated justificationsTitle the
(authoritySec. 2 ofregulationsfor term under are 25 U.S.C.federal

of Indian affairs andthe Commissioner in managementof Indian Affairs
relations) pres-for President to25 9 the(authorityand U.S.C. Sec.

we to regulationscribed Therefore look theregulations).Indian affairs
to answer our question.

the of theSecretarytheVery simply regulation permitsput,
for judgments byrenderedpayInterior to out monies from IIM accounts

Therefore,Sec. 104.9. asa tribal court 25 C.F.R.under tribal law.
concerned, tribalaccount isfar as the law which creates theFederal

will or a debt exists.legallaw determine whether not
Unitedof thegovernmentto theimportantIt is remember that

law,of relationsfieldStates has not interfered in the local law domestic
of pro­with in the fieldstate not been interferedfamilyand law has

to "clear anddamage""majorwhen state rule would doperty except the
supra, ThatHisquierdo, p.at 581.substantial" federal interests.

Indian"Power ofMargold,toappliessame doctrine Indian nations.
(Solicitor's 25,14, Opinion,55 40Tribes." Interior Decisions Oct.

1934). take care of thetoNavajo finallyTherefore we refer to law
community property.whether funds areof theseproblem

ismarriagethat aon the idealaw is basedCommunity property
it and toby building up,spousea to each contributescommunity which

Meyer v.it dissolves.an whenspouse equal rightwhich each has
Kinzer, (1859). pro-to whatThere are147, exceptions12 Cal. 251

beforeacquiredas propertyis included suchperty community,in the
asor a but individualmarriage gift,or which is inheritedproperty

timing ofthe method andupontoopposed community ownership depends
Hisquierdo, supra, at 578.p.it.obtaining

theduringaby spouseall property acquiredUnder lawNavajo
except á separatewhich ispropertyis formarriage property,community

except of wife while she livesearningsor the ainheritance-and forgift
whichis another statuteNTC Sec. 205. Thereseparate apart.and 9

non-community property.definitions is andgives separateof what
that allhusband tells usthe deals thepartThat of statute which with

byor he obtainspropertytheby marriageowned him beforeproperty
not to countedand it is beor his separate propertyinheritance isgift

202(a).9 NTC Sec.as a the of thepart community.of property
rents,increase,Therefore, "thethat statute also includessince

be a determina-there mustissues theprofits" exempt property,and of
oftion where the from.property came
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OF TRIALTHE THEFINDINGS COURT

cannot,It is railroadclear that the retirement benefits as a
law,of included in the As tocommunity property.matter thebe

no toremaining problems appeal, positionon this court is in either
make a determination of the IIM communityaccount or separ-whether is
ate or amountproperty adequateof awarded is oralimonywhether the

The trial court full "provideexcessive. not have the toauthoritydoes
for a fair ofjust parties,"and between theproperty rightssettlement
but the findings the trial court do not how final settle-of show theus
ment was determined. thewill be left within soundNormally alimony

ofdiscretion the trial court it the of te partieswhere considers needs
the resources available to satisfyand those needs.

ONDISPOSITION APPEAL

This case is and toREVERSED remanded Chinle Districtthe
Court for a ofdetermination the the IIM or Trust Account asnature of

orcommunity separate property to make findingsand in order as to the
factual basis the alimonyfor awarded.
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A-CV-03-80No.

NATIONTHE NAVAJOCOURT OF APPEALS OF

May 2, 1983

CORP., Appellant,CREDITGENERAL ELECTRIC

vs­

. BECENTI, Appellee.Raymond

J. McCabeJustice Nelson5,October 1982 before ChiefheardAppeal
and Tom Tso.Associate Justices Homer Bluehouseand

Hale, Farmington,of New&Hynes Hynes,J. EastburnEsq.,Thomas
H.Esq., Waynethe Taylor-Shaut,Mexico for and MichaelAppellant,

Services,DNA-People's LegalBladh, Nelson, Esq.,and C.Esq., Michael
Inc., the Appellee.for

ofone to the fieldis a commonsituation before the courtThe
under a retail install-somethinglaw. A consumer purchasesconsumer

tocontract, repossessis an actiontheresomething goes wrong,ment
laws.protectionconsumerarticle, usingand the consumer defendsthe

statutestheinterpret applicableof course the court torequiresThis
the isthis case courtInprovide protection.modern consumerwhich

protectionNew Mexico consumerto and construeupon applycalled
204(c).our 7 NTC Sec.statutes, required bywhich is

(the consumer) mobilebuyto adecidedIn this case the appellee
have fullhe did not theHomes, Inc. Apparentlyhome from A-1 Mobile

tohome, givearrangementthe so he made andown for mobilepayment
at time of thethea and the remainderpartial payment payA-1 down
the paymentof downpartof home. When the firstdelivery the mobile

the consu-was signed,a contractwas made form retail installment and
a copytime and did not receivehe to it a secondsays signmer had

the home was delivered.until mobile
installmentof the retailsufficiencyis theThe heart of this case

action on therepossessionaThe defended againstcontract. consumer
law.byrequireddid have the informationbasis that the contract not

including:missingweresays requiredHe items of information

seller;The of thesignature1.
insurance;ofdate the theexpiration2. The of

address;3. The buyer's
to begin;werepayments4. The date installment

installment;final5. amount of theThe
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6. the andsigned;The date of contract was
7. A of insurance.description purchased

58-19-7A(3) aclearly copyNMSA Sec. of of therequires delivery
contract to the and it must be a true For the ofbuyer, copy. purpose

havewhether or not the of Sec. 58-19-7 beendetermining requirements
with, the court will refer since it is acomplied buyer's copy,to the

carbon of the and reflects the state of thecopy original statutory
disclosures at the time of the transaction.

-at the labelled ForLooking copy Buyer"contract "DUPLICATE
file,in the district court we note the following problems:

1. There the buyeris no seller's to assure thesignature
it;document is binding upon

expiration fire,2. There is no date shown for the theft and
socoverage protectcombined additional the consumer can himself in

for;case of and to see what he islapse paying
(This3. The address is not bebuyer's maynot filled in.

material, but it could raise of and venue withquestions jurisdiction
contract);to theregard enforcing

4. While it not be material under the that theremay contract
specifiedis no date for the installment to since thepayments begin,

is notcontract dated the clause that makes them one month afterbeing
the contract date is installmentinoperative. Strictly speaking, the
payments would at the consumer'sbegin option;

5. No shown,final installment amount is so the consumer does
it thenot know whether is same as the others or there is a surprise

balloon andpayment;
undated;6. The contract is requiresNMSA Sec. 58-19-7 the

thesignatures parties,of of the contract as to all essentialcompletion
the residence of the and the absence of blankprovisions, buyer, spaces.

Therefore it to the court that this retail installmentappears particular
statute,contract the and the was correct in itsviolated district court

that such was the case.finding
Next comes the of what can be done the fact theproblem about

statute was not with. Sec. thatcomplied providesNMSA 58-19-11B
should there be a violation" 58-19-7,"willful of Sec. that conduct "shall
bar of the finance or otherrecovery charge, and collectiondelinquency

whatsoever the or installmentcharges by owner holder of the retail
contract."

The have aparties provided presenteddeal of andgood argument
toprecident define the word "willful." It is conceded that the contract

does statute,not with thecomply and a of theonly categorization
seller's conduct as "willful" will the intobring penalties play.

We choose to define the term in commercial and consumer law
context because what the court is to isbeing uponcalled do construe a
state consumer In so we are to find thedoing attemptingstatute.
intention of the New Mexico Legislature when it the statutes wepassed

with, anddealing surelyare when the enacted the Motorlegislators
Vechile Sales Finance Act of 1978 it was of business conductthinking

sellers ofby motor vehicles which could be called "willful."
there to be noUnfortunately appear readily-available precidents

in the consumer statute context to the court in the termguide applying
to the situation"willful" here. The the court withappellant provided

one precident Brennan,useful in the case of Mercado v. which stated:
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a statuteviolating regulatoryin"Willfullness
much as actionimplies designnot so malevolent

acts are prescribedwith that one'sknowledge
for lawfulnessor careless theirdisregardwith

(1949)554, 555or 173 F.2dunlawfulness.
(Price violation).ceiling

thatthebroughtAnother control case us definitionprice

intentional,.". . the term 'willfull' means
deliberate, distinguis-asorvoluntary,knowing,

or unintentional."involuntary,hed from accidental
(D.Garthly, 774, 776F.Supp.Haber v. 67

1946).Penn.

us definition that"priceA modern freeze" case thegives

conduct"willfully"". . the term cannotes.
"'who, a free willby havingdone onepurposely

intentionally disregardsor either thechoice,
require-is to itsplainlystatute or indifferent

Futura, Inc., 339 F.ments'" United States v.
1972).(D.162,Supp. 168 Fla.

elements, regulatoryderived fromCondensing these which have been
bad or evilbefore we can eliminateus,statutes much like the ones

the Mexico Legisla-or our What Newpurposes acts from consideration.
saleto the of motorregulateture intended was to set down standards

that the covered dealers knowvehicles which are financed. It intended
contracts andto in retail financetheywhat were do connection with

or earlessof the act aconduct where there are violationspunish knowing
of the actfor it to violationsdisregard Surely punishthe act. meant

as dealer conductintentional, voluntarilywhich are or as wellknowing
ofwhich is to the the act.plainly requirementsindifferent

imposenot thatWhat from this that courts willis to be drawn is
of themistakes, or technical violationsstatutory oversightsforpenalty

clearlyis violativeact. However the courts will conduct whichpenalize
of the act.

In its conduct was reasonablecomplainsthis case the seller that
all,of theunder the therefore not willful. Firstcircumstances and

Homes,takes Inc. is a merchant no smallcourt that A-1 Mobilenotice of
canrepute. Secondly, operatethe court knows that successful business

of lawsday knowledgethis and a theage through completein only
court aware that thereoperate. Third,under which must the isthey

legalare what theirmany sources of information for businesses on
hadA-1 know-requirements are. Therefore the court thatconcludes

of theledge law.
theof itrequired throughA-1 also had of what isknowledge

of a and disclosurestandard,use retail installmentprinted contract
form, asThe a identifiedform. one in the court file is standardized

Montana,(10-73),form in the ofbeing DL-29-1T suitable for use States
bethere on the form toNebraska and New The blanks wereMexico.

thatused, interpretationand rule contractualwe note the standard of
them.person providingform contracts are to be theagainstconstrued
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We thisconstrue contract as providing the merchant with ofknowledge
what disclosures andrequired,were we have seen the violations com-
plained of on the formvery furnished the consumer.

The conduct of the seller is not certainlyand there isexcusable
no for it.explanation If there was to be a special arrangement on the
sale, that is what otherpre-sale or are for.special agreements The

law,seller did notsimply comply with the by giving specificeither
or by its own form. itself iscompleting The form evidencedisclosures

of due towillfulness the patent statutorytheknowledge requirementsof
and the obvious disregard or indifference to them.

We further find that the court's ofdistrict theapplication penalty
was correct becausestatute it declares the of the consumer to therights

noncollection of the finance charges.
There is still an for theadequate repossession remedy appellate

because of fact thethe district court order for the fullprovides payment
of pricethe of theprinciple mobile home.

correct,The decision of the district court was and for that
reason it is AFFIRMED.
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No. A-CV-09-81

COURT OF APPEALS OF THE NATIONNAVAJO

May 2, 1983

HARDING,Gail Appellant,Laurita

vs.

METTEBA, Appellee.Sylvia

1982, J. McCabe and6,heard on October Justice NelsonAppeal Chief
Associate Tso presiding.Justices Robert B. Walters and Tom

(Arizona)Rock, forJohn A. of Window NationChapela, Esq., Navajo
Services, WindowDNA,appellant, Sheperd, Esq., Peoples-LegalWilliam

(Arizona) forRock, Nav'ajo Nation appellee.

matter,of notcourt,The the file the ishavingfull reviewed
statewith does notjudgmentsatisfied the The trial court'srecord.

occured, givesacts of whichnegligencewhere the incident the specific
in Inrise of thedamage judgment.to or the items includedliability

ofbe findingsorder to a there mustfully review trial court's judgment
anda judgmentfact and of which reasons forgiveconclusions law

support the forgrounds judgments.
Rock Districtis the WindowTherefore this cause REMANDED to

ofof fact and conclusioncomplete findingsCourt for the of moreentry
law.

the movemayandUpon entry findings partiesthe of conclusions
the court for onhearing appeal.a further
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A-CV-27-81No.

NATIONOF THE NAVAJOOF APPEALSCOURT

5, 1983May

JIM,BENALLY, Appellants,DorothyGrace

vs.

STEVENSON,JOHN, Appellees.ThomasFordMary

J. McCabeNelsonChief Justice6, 1982 beforeheard OctoberAppeal
Tso.Walters and TomRobert B.Associate Justicesand

for theappearingNew MexicoMettler, ofEsq., Farmington,R.Earl
Mexico,NewHarrison, Esq., Farmington,A.and Georgeappellants

appellees.for theappearing

sovereignthe of thecase, questionraisingThis is a jurisdiction
Theof the United States.Nation thatNavajo againstof theauthority

authorityexclusive judicialis the extent of thepresentedlegal question
powerofscope jurisdictionaland theof the United Statesthe Courtsof

ofthe subjectare withdealingwespecificallyMoreof our own courts.
managedandNation, which is allocatedNavajoland within theallotted

internationalare thefactors at playThe policythe United States.by
into not intervenethe United Statesis the ofdutyrules that itlaw

the NavajothatNation andNavajoaffairs of theinternal or externalthe
propertythe publicoverjurisdictiondecline the exerciseNation should

Principles ofBrownlie,use.publicdestined forof the United States
Nations,ofThe LawLaw, p. (1966); Briefly,254Public International

(1963).243p.
interest, jurisdic-governmentalwith ofdealing conceptsWe are

and mattersubject jurisdiction,jurisdictionterritorialpersons,tion over
judicialandpersonsthe governments,the interests ofand therefore

nature ofwith theWe also dealimportant.involved are verybodies
control.andinvolved, source, regulationownership,itsthe property

to suit are these:The facts rise thisgiving
here, DorothyandBenallyGrace29, appellants1980 theAprilOn

Maryof theirJim, grandmother,for the guardianshipfiled a petition
pah),Kid des(who Ford and EMarywas also asFord Deschilly known

ofrecovery propertyfor theof an actionbringingfor the limited purpose
in the petitionrecitedpropertyThefraudulently obtained.allegedly

1978, while the grandmotherclaim was that inan "allotment. Thewas
on athumbprinthad her herputcertainincompetent,was individuals

act wasThatto the allotment.deed, interestpassingthereby illegally
bewouldinfluence, and a lawsutandone of fraudallegedly undue
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ofto recover the allotment on the behalf. Thenecessary prayerward's
bringtopetitionthe the of the wasonly purpose petitionindicated

suit, theit did court would entertain suit.and not indicate what
the cancellationHowever a forcomplaintthe also filedpetitioners

terri-deed,of the and the reside within ourthey recited that parties
womanjurisdictiontorial fraudulent since theconveyancethat the was

this) was(and thatwas not and therecompetent defendants knew
tothe courtcomplaintundue her.upon prayedexercised Theinfluence

theyto and a back and thatrequire the defendants execute file deed
ofgive proceeds property.an of the theaccounting

theJune Whitehair dismissed3, HenryOn 1981 the Honorable
action a followed.for lack of Thisjurisdiction. appeal

meantime, proceedingsprobateIn the there have been Indian
of of the deed. In thewith the estate woman who executedrespect the

(OfficeFord, Hearings81 of andMatter of the Estate of No. IP GA302G
N.M.). the of thesubjectthe who wasAppeals, Gallup, personWhile

Jan-the died onand of lawsuitguardianship proposed beneficiarythe
dismissal,1981, no27, almost five before the district courtuary months

properor a lackparty has moved dismiss the suit .for mootness ofto
However, ofparty capable repeti-since the isplaintiffs. issue here

tion, subjectone weyet evading may expect mayreview and it is which
to beto find the case still oneappellees again,the the action wesame

LaVallee,v.in this court. See Carafascontroversy byand reviewable
(1975).Bradford,(1968) v. 423 U.S. 147391 U.S. 234 and Weinstein

appeal presented:This has four issues
and theover thejurisdiction parties1. Do our courts have

of suit?subject matter the District Court
of compe-2. Is been determination thethe fact there has no

the one of relevancetency jurisdiction?of decedent in
for theDo over an individualjurisdiction3. our courts have

of him or to transfer an allotment interest?purpose herrequiring
proper?4. Was in the CourtShiprockvenue

firstto address thenecessaryThe court decided that it ishas
of a sometimesremedy mayand third issues the availabilityWhileonly.

in aa that herequestionbe factor in we do not reachjurisdiction,
wecourt,trial willbydirect Since venue was not ruled theway. upon

donot so.

TOPRELIMINARY CONCERNING OUR JURISDICTIONOBSERVATION
DECIDE NAVAJO JURIDICTION

andHearingsthe Office ofJudgeThe Administrative Law of
alreadycase hasAppeals presiding probate gratuitouslyin the Indian

before thisruled on her the mattersappeal, basing ruling uponthis
a inforeign agentcourt. court not the conductpleased byThis is of

for us. Thewithinterfering by deciding appealour function this
andjurisdictionlaw has fit determine ourjudgeadministrative seen to

there isto of this holdpredict the outcome courtlitigation should
isof a whichjurisdiction. governmentThis a andagent department

autonomyits the andrequired by respectown laws to self-determination
underly-ofof this court has the likelihood thepredictseen fit to that

in the tribaling nil;"action is thatprevailing "practically any action
of BIAnoncooperationcourt be of awould futile because predicted
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thatemployees; at the time ofincompetency signing the deed cannot be
determined us itby because would call into BIAquestion trust responsi-

that webility; lack the tojurisdiction determine the of thevalidity
deed; and that the action could not be heard without the ofpresence
the United States. The determination of our law and wasprocedure

to theunnecessary probate and it aproceeding, constitutes bold and
arrogent affairs,intrusion into our internal the ofinvading sovereignty

See,the Navajo Brownlie, above,Nation. p. 254.
isIt our to determine ourauthority jurisdiction, and the Hon.

Administrative Law Judge is reminded that her appellate body, the
Interior Board of Indian Appeals, similarlyhas so held when the Bureau
of Indian Affairs to oust it ofattempted jurisdiction in an Indian affairs

Original Chippewamatter. St. Pierre and the Cree v. ofCommissioner
Affairs, (1982).Indian 203,9 IBIA 218-219
Therefore court,this the duly-constituted oforgan Navajo

Government designated give matters,to final review of such proceedwill
to decide the of thejurisdiction courts in this matter.Navajo

QUESTIONTHE JURISDICTION

We notdo find the absolute ofruling the Office of andHearing
thatAppeals there is no tribal jurisdiction where alloted land iscourt

involved persuasive. One notes that the statutesauthority limiting
inconsistent tribal laws "do not directly restrict tribal court jurisdic­
tion." Cohen, Law, (1982 Ed.).Handbook of Federal Indian 343p. As
to whether the allotment jurisdiction statutes indeed tribalpreempt

uncertain,action,court that question is Id. and 628.p. When there
are federal rights which are courts,enforcible in state that doctrine
should toapply well,tribal courts as where there is overjurisdiction

personthe or property. Id. 344. Asp. Alexander Hamilton noted in
PapersThe Federalist No. 82:

"The National and State systems are to be regar­
ded as One Whole. The courts of the latter will
of course be natural auxiliaries to the execution
of the Union,laws of the and an fromappeal
them will as lie to that tribunal whichnaturally
is destined to unite and assimilate and principles
of national andjustice the rules of national

Quoted Terry Kolski,decisions." in v. 254
704, (Wisc. 1977).N­.W.2d 406

This court of course is empowered, with the consent of ofSecretarythe
Interior,the 204(a).to (Thefederal law. 7 NTCapply Sec. question

remains as to whether the allotment jurisdiction statute is one which has
been reserved to exclusive federal court jurisdiction).

A starting point jurisdictionalin questions is the governmental
interest of the jurisdictions involved. in aEhrenzweig, Conflicts Nut­
shell, (1965).Sec. 8 The question of contacts jurisdictionwith the to
subject a orperson his propety to court isjurisdiction not herehelpful
because such jurisdiction Jersey,need not be exclusive. Texas v. New

674, (1965).379 U.S. 678 Therefore an examination of governmen­the
tal status and interests of the StatesUnited and the Nation isNavajo
where we will begin.
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AUTHORITYTHE OF NAVAJO JURISDICTONALSOURCE

-an block of United States IndianIt is foundationelementary
are and derive theirsovereignnation that Indian nationsrelationships

theirto the United States andfrom theirsovereignty preexistence
Whenindependent sovereigns.Stateswith the United asdealings
theyby treaty,Statesnations dealt with the Unitedsovereign Indian

did notFurther, receivetheydid so in an law sense.international
andbut ceded landsonlytheir and the Stateslands from Unitedpowers

beand must remem-to is true of Nationprivileges Navajoit. That the
1868.Treatybered in connection with the of

ourof courts.to the jurisdictionThese same principles apply
This is how our powers are derived:

that there is foundarguewouldplaintiffs"The
forFederal Constitutionprovisionno in the

Asnecessary. alreadycourts. isIndian None
Constitution, authorizing theindicated, bythe

in andthem, while notof treaties withmaking
establishing of thethe sovereigntyof itself

recognize sover­tribes, theirnevertheless does
the United StatesAseignty. interpreted by

Court, is absolutesovereigntythatSupreme
as are takenrightsto suchexcepting only as

the Unitedgovernment,theaway by paramount
view, Congres­even aStates. Under this not

to theestablishnecessarysional Act would be
However,. Tribal Courts.of the . .legality

establish­over thesepowers judicialregulatory
to unifor­promoteexercisedments have been

. . .other endsassimilation andmity, gradual
the Indianonlythat not doWe holdaccordingly

over allinherent jurisdictionTribal Courts have
govern­over the federalbymatters not taken

actionment, that andlegislativebut federal
thesupportrules thereunderpromulgated

Crow v.of the Courts." IronTribalauthority
RidgeOglala Reserva­of the PineSioux Tribe

tion, original).F.2d in the(Emphasis231 89

alloverjurisdictionwe have inherentTherefore hold that our courts
takenTribal Council orbymatters not denied thespecifically Navajo

We holdthe States. alsoover the of Unitedspecifically by government
upon grantaauthority, dependentthat is a retained notauthorityour

inStates, will be exercisedauthorityfrom the that suchUnited and
andStates, where concurrentconcurrent thejurisdiction with United

inthe situationpresentnot lies. That isjurisdictionexclusive tribal
Wheeler,v.the as areas United Statesarea of criminal law as well other

(1978).313, 328,435 U.S. 328 f.27

THE JURISDICTION STATUTEALLOTMENT

anthatprovidesclaimsThe statute which deals with allotment
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"may"Indian an action inbring a United States district court and that
courtssuch have 25 U.S.C. Sec. 345.jurisdiction. The statute is

(notand notpermissive mandatory, and indeed one court decision
allotment)directly an' held thatinvolving cases to transfer allotments to

and from Indians can be in state Unitedbrought court. States v.
Candelaria, (1926).271 U.S. 432 It must remembered that the district
courts of the United States are courts jurisdictionof limited and have
only powersthose which the United States them. InCongress gives
contrast, our courts are courts of with fewgeneral jurisdiction jurisdic­
tional limitations regardsas the matter of thesubject broughtsuits
before us. 25Therefore U.S.C. Sec. 345 was in order tonecessary

thegive United jurisdiction land,States courts over allotted wewhile
generally have jurisdiction over within the Navajoall Nation.territory

is,There however, precident that land actions under 25 U.S.C. Sec.
345 are under McKay Kalytonexclusive federal court v.jurisdiction.

(1907).204 458U.S. It would to us that we do indeed haveappear
jurisdiction actions,over Sec. 345 but we will defer for aquestionthat
later ruling and confine ourselves to the action which is now before us
on appeal.

We are here ofspeaking interests. We do notgovernmental
know in which portion of the Nation the land inNavajo question here
lies, but we itassume lies in an area added to the NationNavajo by the
United States after the of 1868.treaty The General Allotment Act was
an assimilationist piece of legislation, and the fact allotted landgiven
lies inlargely the eastern part Nation,of the Navajo the land here
must have been a ofpart those lands added to out the act. Ifcarry
so, then we are talking about lands thegiven to Nation with aNavajo
condition them,attached to the condition would be held forbeing they
individuals and alienated under the ofauthority the Untied States. In

words,other there is a strong federal interest in those lands and their
transfer, and interest which is not byassumed the of thegovernment

Nation.Navajo case,That being the it has been the of thepolicy
executive and legislative arms of the Navajo Nation to thepermit United
States to inengage transactions,such and under the ofdoctrine immunity
in the exercise of jurisdiction over a foreign state and its weproperty,
should not normally exercise jurisdiction over such matters. Briefly,

Nations,The Law (1963).of pp. words,243-244 In other since the
activities of the United States in the area of alloted lands have been
permitted and the ofsphere interest of the United States has been
consistently exercised, our courts should defer to United States asthe
a matter of comity when dealing with alloted lands.

ACTIONS NOT WITHIN THE SPHERE OF INFLUENCE OF THE UNITED
STATES

The Navajo courts will not try allotment actions where the United
States would have to be a party. We urge the Navajo Government

itsthrough attorney togeneral clarify the application of 25 U.S.C.
Sec. 345 to permit action by our courts in tooder avoid deciding that
question (Weas a judicial matter. will decide that ifmatter called upon
to case).do so in a proper

However allotment actions theinvolving United States are not the
only remedy available to an individual. An individual may choose a
United States Court if the desire is to compel BIA Officials to make an
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land, case we a situationtransfer of but in this haveactual alloted
thewhere the desire a declaration that transferplaintiffs onlybelow
the currentrequiringwas and coercive a judgmentfraudulent and

forto it back andthe to the land accountsignindividuals deedholding
sucha deed frommay acceptits use. The notmayUnited States or

to one and holdindividuals, signcourt order themNavajobut a can
them to so.contempt theyin if refuse do

courts will notthat theholding NavajoThe limits of this are
clarified, trydeal the is furtherwith allotment titles until lawdirectly

title States officials to trans­to alloted land or to Unitedattempt compel
is deman­it, person onlyfer but in theuponaction where actionany

Conroy v.ded, inour We have themay preciselycourts act. situation
Conroy, thewas held to haveSioux CourtOglalawhere the Tribal

to divorcenecessaryto as a incidentauthority deal with allotted land
(C.A. 1978). The Nation inher­jurisdiction. 8, Navajo575 F.2d 175

fraud, deceit,ently has the its members fromauthority protectto
theconduct, torts andinfluence,undue unconscionableoverreaching,

to regulate.other of civil law is designedkinds conduct thepersonal
have, has beenclearlyFor which weequity jurisdiction,centuries

tothe in orderdesigned conscience, person,to act i.e.upon the
chancellors,the werecorrect bad first equity judges,conduct. The

by enforc­injusticesthe sent him to correctking's personal agents, by
Navajoto that theagainst sayhis will It is nonsenseing wrongdoers.

ofto the individ­upon personNation does not such actauthorityhave
to declareauthorityuals Our courts have thewho commit civil wrongs.

to anand, cases,wrong equity givethat a been committed inhas
this case the inherentwrong.an order to Inindividual correct the

the of a deedrequireof courts can executionequitable jurisdiction our
notback or it them if doindividuals, jail theyan individual and canby

court the Bureau of Indian Affairsobey a order. This does not involve
courtStates, applyingor the the involves amajesty NavajoUnited itof

ofTheNavajo dispute. Treatylaw to to settle aNavajo parties Navajo
Navajopreexisting1868 and the of the United States topledge respect
Navajobe byif affairs cannot settledsovereignty nothing Navajomeans

courts.
is raised inTherefore we there for the matterjurisdictionhold

the trial court.

ORDER

discussion,Based the this is REVERSEDupon foregoing cause
and withShiprockREMANDED to the District for the DistrictCourt

toinstructions accordance with thisproceed opinion.in
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No. A-CV-01 -83

OF THE NAVAJO NATIONOF APPEALSCOURT

5,May 1983

inthe to PracticeApplicationsIn Matter ofthe the
MembersNavajoCourts of the Nation as Associate
of:NationNavajoof the Bar Association

Lawrence A. ASCHENBRENNER
Craig Jones DORSAY

Susan K. DRIVER
J. FRIEDMANBruce

Don JUNEAU
Donald R. WHARTON

McCabe,Justice Nelson J.Chief presiding.

The six individuals named above thesuccessfully completedhave
examination, and onNavajo DayNation Justice 1983Navajo theyBar

took their oaths of Therefore action specialoffice. this fororiginal
to law the bar beauthority practice pending their admission to should
for mootness.dismissed

individuals,These who were hired the ofby Department Justice
staff,to work as members for their concernof its to be commendedare

that not be of of this in thethey guilty contempt by engagingcourt
a whichlaw,of and so that will have recordpractice theyunauthorized

todoubt,is clear and deemed been admittedtheywithout toare have
tunc, theemployment bynunc from date of theirpractice, pro the

Nation.Navajo
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-82No. A-CV-01

THE NATIONCOURT OF APPEALS OF NAVAJO

6, 1983May

HELP, Appellant,Sandra

vs.

FOX,Fred SILVERS aka Fred SILVER Appellee.

4,heard JusticeAppeal ActingOctober 1982 before Chief Robert B.
D.Walters and Justices Bluehouse and James Atcitty.Associate Homer

Opinion by Acting Chief Justice Walters.

Watchman, Rock,Lou ofSmith,Nona and Leonard WindowEsq., Esq.,
(Arizona)Nation for and J. ofNavajo Lally, Esq.,the Frankappellant,

NewGallup, Mexico for Appellee.

CASETHE THE COURTBEFORE

ofThis the whether theunderlying legal questioncase involves
custody,trial court a in child and theawardingmade correct decision

jurisdictionof andvery important appealrecord onquestions conflicting
between a and the of Appeals.trial court Court

itThe trial as a action andbeganaction in the court paternity
into a At firstgrew custody dispute daughters.child over three minor

the father onebythe child was resolved in favor ofcustody question
and this was filedjudge, appeallater another reheard the case after

and to the The decree was enteredchanged custody custodymother.
18,1981, Januaryon December the was filed on18, appealnotice of

1982,1982, February 24,a motion was grantedfor reconsideration on
The for15,and another retried the on 1982. motionjudge Aprilcase

itappeal,reconsideration was made the as the notice andsame ofday
was 37 later.granted days

On should beappeal argumentthe that children of tender years
made,in the mother was rein-custody argumentof their was and that

by argumentsforced and tradition.Navajofrom custom
(1)The here are theare of most concernlegal problems which

it; (2)of the thejurisdiction this court with to issuesregard before
(3) ofcourt; and, applicationof of theadequacy the the trialfinding

Equalthe the tender doctrine.Navajo yearsAmendment toRights

THE COURT APPEALJURISDICTION OF THE DISTRICT AFTER

The action of the districtquestionmost bothersome involves the
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5(d)Rule of the of ProcedureAppellateafter the Rulesappeal.court
trialfile a motion for reconsideration with theappellantan torequires

the same as theexactly dayIn this case that motion was filedcourt.
here,where, as the trialproblemsrule creates becauseappeal. The

acts, often over the case.jurisdictioncourt this court is ousted of its
of is Rulequestion jurisdiction quite simple.The answer to the

5(d) for considerationthe trial court to rule on the motionrequires
disposewithin five rule that the must ofdays. This means trial court

the within five of its and where the motion is fileddays filing,motion
ofthe as the notice of there is little liklihood inter-day appeal,same

the underduty reviewing appealwith the of the Chief Justice infering
801(b).7 NTC Sec.

hold where a to rule a motion foruponWe that trial court fails
motion will be treatedreconsideration within five of its thedays filing,

as denied.being automatically
5(d) the Rules ofIt has been that aside from Rule ofargued

of the trialauthoritythat the broadAppeallate equitableProcedure
a trialreopen justice permitcourt to in the interests of willjudgments

byto act while an is We answer thisappeal pending. argumentcourt
(1) that an the trial court has noappealwhen isholding perfected

further over has beenjurisdiction jurisdictiona case because that
court,transferred to this where the is dis-appealit will remain until

(2)of, and that where over a case theposed jurisdictionthis court has
vacate,trial court cannot set aside an order oropen, judgmentor

Error,Am.Jur.2d,which is from. 4 and Secs. 352-353.appealed Appeal

THE TRIAL COURT RECORD

decision which that theappeal simplyThe caused this stated
children,father was a "fit and to have of theproper person" custody
custody.and that it was in their "best interests" for them to be in his

reviewed the complaint manyThe court that there were none of the
factors of the best interests test to thesupport judgment.

The is well taken. must be ofcomplaint special findingsThere
fact a trial court to its so the Court ofby support judgment Appeals
will know whether it. wethe facts and law found Thereforejustify

law,hold that trial courts must make of fact and conclusions offindings
opinion form,in form or in to theirfinding support judgments.order

Marriage Capener, (Mont. 1978).326,In re of 582 P.2d 328 Those
evidence;must befindings "more than a mere of the mustreport they

be a offinding those ultimate facts on law must thewhich the determine
Am.Jur.2d,of the 4rights parties." Error,and Sec. 414.Appeal

Therefore, future,in the the court will remand matters which
of andinadequate findings fact law for such a determination theby

trial court. This action bewill for the same purpose.remanded

EQUALTHE NAVAJO RIGHTS AMENDMENT

thisAlthough action is with on thebeing guidanceremanded
procedural aspects case,of the the trial requirecourt will onguidance
the "tender years" doctrine.

Over centuries of andEnglish American law there have been
many changes in as topresumptions custodywho should have of a
child. In early English law it the father who had the torightwas
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to a in favor of the mother andcustody, presumption finallychanging
ofup Clark,with an to The Law Domesticending equal right custody.

Relations, (1968).pp. 584-585
the motherThe "tender doctrine that is theyears" presumes

there is acustodian, equal,all other and nowsuperior things being
rightssuch a the of menquestion equalof whether doctrine violates

CF-9-80, in ofFebruarywomen the law. enactedand before Resolution
1980, very simply provides:

of shall not bethe law"Equity rights under
NationNavajoor the onabridged bydenied

of sex."account

of the consti-appearthere to be noInterestingly, interpretations
thedeterminingtutions of ofequal provisionsstates with effectrights

doctrine,of butyearsthis sort the tenderrights protectioncivil on
thetrend to from thataway presumptionthe beclearly appears any

to her sex. Seemother is the better custodian a child duesimplyof
Porter,Wetzler, v.(Alaska, 1977);v. P.2d Porter 518Wetzler 570 741

(Ariz. Marriage Carney,1974); 598 36P.2d 1017 In re of P.2dApp.
(Kan. 1979);(Cal. 1979); Neis, v.v. 599 P.2d 305 LibraApp.Neis

Arnold,Libra, (Mont. 604 P.2d 1091971);484 Arnold v.P.2d 748
(Nev. 1979); Smith, (Utah, 1977), etc.v. 564 P.2d 307Smith

presumption theis no thatThe is that thereanalysiscorrect
child's isageis the child. Theyoungmother custodian of aproper

upon custody ques-another when rulingbut factor to be considered
a childrelationshipIt may youngtions. well be that the father's to

afor would requirehis to care the childequaland or superior ability
totrial court him custody.award

is thatEqual Rights guaranteeThe of theproper analysis Navajo
sex, no presump-of a personsthere can be result on accountlegalno

sex and nobyor agiving gaged person'stion in benefits disabilities
or other.favoringthe of sex thewhich has effectlegal policy one
a childyoungFor this there can be noreason, presumption that

no rule that abe the bein care of mother. There cantheshould
nochild the the There can beshould be in care mother.young of

thebe in the care of mother.that a child shouldaccepted policy young
the rule that "allWhat other that retainremains? Unlike states

mother,the butof will be withthings being yearsa tenderequal" child
doctrine, court notthe have the this willlike states which abolished

affectingall a childits trial courts take factorspermit use. The must
inparentsof to itsrelationshipinto account consider the the childand

a mere rule-ofimportant,all It that is notthings. relationshipis the
-thumb, of itsonlyand is in considerationagethe child's important

torelationship parents.the

ORDER

REVERSEDconsiderations, herebyBased this action ison these
proceed-for furtherand to the Window Rock District CourtREMANDED

ings consistent with this opinion.
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No. A-CV-03-82

COURT OF APPEALS OF THE NATIONNAVAJO

12,May 1983

JAMES,Karen Appellant,

vs.

LITTLE, et.a.,Officer Peterson Appellees.

In this case the District anChinle Court entered order for
and ofSummary Judgment PrejudiceDismissal withComplaintPlaintiff's

8,on 1982.February Such order all of the namedsummarily dismissed
defendants, except Desmond,Lee there is nofinding genuinethatMr.

anyissue as to fact and that the arematerial defendants entitled to
a matterjudgment as of law.

801(b)7 Sec.N.T.C. the Chief to deciderequires Justice whether
there is probable cause to an isgrant appeal. appealThis from a
summary the districtjudgment in which court has dismissed all but one

therebydefendant theleaving plaintiff to continue her caseopportunity
Thus,Mr. Leeagainst Desmond. no fromis final whichjudgmentthere

2(a)an beappeal can raised. Rule of Courtthe Rules ofNavajo
Appellate Procedure.

Therefore, the of AppealsCourt makes the order:following
1. Plaintiff's notice of taking appeal herebyis DISMISSED for

adjudicationlack of full theby Chinle District Court.
2. This cause is remanded to the CourtChinle District for a

to thedetermination ofliability the defendant.remaining named
3. This cause is further remanded for consistentproceedings

with this opinion.

-49-



No. A-CV-51-81

OF OF NAVAJO NATIONCOURT APPEALS THE

12, 1983May

DAVIS, Appellant,Bertha

vs.

al.,TRIBE,THE et. Appellees.NAVAJO

(Arizona) Appellant,forRichard Tuba NationGeorge, Esq., City, Navajo
(Arizona)Rock, forNavajo Appellees.John Window NationChapela, Esq.,

dismissingcourtan from order of the districtThis is anappeal
of a cause of action."case for “lacka dismissalwrongful employment

areciting that she wasof an actionplaintiffIn June 1978 the filed
(WIC)Infantof the Woman Childrenprobationary Crownpointemployee

not givethis wouldnormallyand been WhileProgram had terminated.
dismissal, she claimedwrongfulthe the to action forplaintiff right any

byhearing required employmentthat the dismissal was done without a
Act, andRightsClause of the Indian Civilpolicy and the Due Process

andherslanderedemploymentout about hergiventhat the information
toimpossible employment.made it for her obtain

countthat the slander11, court foundOn 1980 the districtJuly
plaintiff'sfound that thebutcomplaint proven,of the had not been

washearingand a grievancehad indeed been violatedrightscivil
ordered.

a properfound that5, courtNovember 1981 the districtOn
had beenremediesconducted,been that all administrativehearing had

waivedthat sheplaintiffto theexhausted one available(including
Theaction) left to the case.nothingin wasthrough and that there

in an administrativeit not intervenehad earlier found that shouldcourt
view when it dismissedmatter, held to thatemployment apparentlyand

makingnewcourt discloses nothe action. The district file pleadings
on the plaintiff.further claims behalf of

onAppeals complaintofThe before the Courtbroughtisappeal
policiesthat the personnelandvaguethat the order of dismissal was

were also vague.
isthe court fileWhileorder was not vague.The district court

thebecause ofof the caseit trace thehuge progressand is difficult to
law, ofin twobulk, claimsis made threeplaintiffit clear that the

Theon thehearingwere an administrative merits.bywhich resolved
it the defama-when foundother was resolved the court on the meritsby

that thefoundmerelythe courttion claim was not Thereforeproved.
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and it. nocase was moot dismissed There is to the mootnesschallenge
ruling.

As to the administrative thepolicies, Americanproceedings and
be,rule, as harsh as it is will has nomay employee remedyanthat at

firingfor unless:

(1) contract;The isemployee bytenured
(2) (i.e.The tenured ofemployee by practice employmentis

the workplace);custom theof
(3) The employee protected by rights legislationis or acivil

constitutional guarantee;
(4) employee's firing protected speech policies;violatesThe
(5) Public has been violated forpolicy (e.g. firing refusing

sexual advances a or for aby supervisor firing filing
claim); or,worker's compensation

(6) There is some identifiable which haslegal protectionother
been breached.

actions areDefamation fashionable the law fieldemploymentin
these and ordays, they may not tomay employment,relate depending

theupon circumstances.
Here is an atemployee who becould fired for reason.will, any

The fairemployee's violated,hearing were but that matter wasrights
cured. The actiondefamation not in the district court andwas renewed
it was not in this court finds meritappeal.addressed This no in the

raised onpoints appeal, and the file no other post-adminis-discloses
trative hearing claim which should have been addressed theby trial
court.

court findsThe is no forprobable appealthere cause as required
theby of 7provisions 801(b),Sec. which is a jurisdictionalN.T.C.

statute, thereforeand this beappeal must dismissed.
So ORDERED.
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No. A-CV-06-82

OF NATIONCOURT OF APPEALS THE NAVAJO

13, 1983May

CLEVELAND, andet.al., BillyDoris YAZZIE
UPSHAW,Mary Appellants,

vs.

NATION, Appellee.THE NAVAJO

(Arizona) forSmith, Navajo NationRock,Nona Lou WindowEsq.,
(Arizona)Rock, NationNavajoWindowAppellants, Benjamin Curley, Esq.,

for Appellee.

order of dismissalThe motion reconsideration of this court'sfor
court, denied failurethe it is forhaving bybeen consideredcarefully

thefailure to withcomplyIt that thegoodto state cause. appears
thatof Lou Smith butof was not the Nonaprior order the court fault
maythis orderunderstaffing.of andinadequate systemsoffice While

ofcircumstances, principlethere is abe theappear to harsh under
andfinallycontested matterin which thatfinality litigation requires

putbe to rest.permanently

-52-



No. A-CV-05-83

OF APPEALS OF NAVAJOCOURT THE NATION

13,May 1983

WYACO,Virgil JR., Appellant,

vs.

Cynthia WYACO,M. Appellee.

Rock,A. Ruzow, Esq., Sloan,& NationNavajoLawrence Ruzow Window
(Arizona) Rock,for JohnAppellant. Chapela, Esq., NavajoWindow
Natipn (Arizona) for Appellee.

This is madean order after a review of the reasons ingiven
support of the The timeissue at of such a review isappeal. the

circumstances,whether the has stated asappellant facts and as well
arguments of law which the court topolicy, give probableand cause

801(b).an 7 N.T.C. Sec.grant appeal.
court,The Whitehair,district theby enteredHonorable Henry

withlengthy and of and of lawvery specific findings fact conclusions
relations,to the ofrespect financial andobligations property interests

parties, court,the theby opinionand the clear of the Honorablevery
Tso,Tom lawdiscussed the of waiver to the and thecaseapplicable

offacts the that law.requirng application
The court,conclusions trialfindings particularlyand theof

where are andthey specific, presumedconcrete to be correct inare
fact and law unless there reasons to the facts are orbelieve unproven

lawthe is Thatmisconstrued. not been inpresumption overcomehas
this case. It that the law of wasappears correctly bystatedwaiver
the district court and the factual thebyfindings unchallengedremain

of Therefore of correct-appellant. presumptionthe thearguments the
of aness not been ajudgment sufficientlyhas overcome as to reaquire

onhearing appeal.
The motion counselof is rather it isgeneral, butto withdraw

well-taken, and it is granted.
This appeal herebyis dismissed.
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No. A-CV-06-80

COURT OF OFAPPEALS THE NAVAJO NATION

10,June 1983

WILLETO,Alice Bobby Appellants,and

vs.

MANUELITO,StanleyHarriet SPENCER and Appellees.

A review of the on file that thereappealmatters in this shows is
no uponcertificate of service the notice and brief theappealof of

or ofopposing parties by personal deliverytheir counsel means or
certified mail The claim that counsel onlyservice. theirappellees

brief,received the notice of not service wasand the and thatappeal
not made means of lack of certificate ofby certified mail. The a
service the the theshowing required by supportsservice rule
appellee's replythe court their brief. Thereforerepresentation to in
the be rule as toappeal complywill dismissed for failure to with the
service.

A review of the also there is not causeprobablefile shows that
801(b).to accept the as in 7 Sec. The trialappeal, N.T.C.provided

wasjudge positionin the best to the circumstances underunderstand
which a of counselwithdrawal the wasappearance by appellants'
granted the the a judgmentand circumstances to ofleading entry
dismissing the Court of the detailedacceptsThe Appealscase..
findings the District Court insofar it dismisses the action for aasof
failure to prosecute or be forprepared trial.
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No. A-CV-04-82

NATIONNAVAJOOF THEOF APPEALSCOURT

13,June 1983

WHITEHORSE, Appellant,Carl

vs.

NATION, Appellee.THE NAVAJO

Service, Crownpoint, NewTsosie, DNA-People's LegalEsq.,Leonard
Mexico,NewSueco, Crownpoint,Esq.,HermanMexico, for Appellant.

for Appellee.

anenteredDistrict Court19, the CrownpointOn October 1982
summary punishmentthefollowingon a for reconsiderationorder motion

ofin the presencecommitteda of courtcontemptof the defendant for
wasthe defendantthatThe order vacated on the groundthe court.

havewhich shouldof courtcontemptfor a directpunishedimproperly
the courtrules, butunder ouras an indirectpunished contemptbeen

to thepaywas requiredthat thein its defendantplace priorleft order
supporton childtwo children aof his$1,000sum of for the benefit

courtbond," and thisbail$1,000 as a "cashpaidThe wasarrearage.
for pastto the childrenpaidhave beenthat those funds shouldnotes

support.
on the groundbeen filedthis hasappealA motion to dismiss
19th, and theOctoberorder was datedtimely.that it is not The

court onthiswere filed withNotice of and briefappeal supporting
is well-taken.19, 1982. The motion to dismissNovember

of time30 day periodruled that therepeatedlyThis court has
it is jurisdictional.an is a matter of statute andfor the offiling appeal

is compliedthe statuteunlessany jurisdictionThis court does not have
late, stillone daythis was filedappealwith to the letter. Although

the appeal.not discretion acceptthis court does have the to
appeal.but to dismiss thisTherefore this court has no choice
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No. A-CV-06-82

COURT OF APPEALS OF NAVAJO NATIONTHE

13,June 1983

CLEVELAND, et.al.,Doris YAZZIE andBilly
UPSHAW,Mary Appellants,

vs.

NATION, Appellee.THE NAVAJO

(Arizona)Smith,Nona Lou forEsq., Rock, NavajoWindow Nation
Rock, Navajo NationEsq., WindowAppellants. Benjamin Curley,

(Arizona) for Appellee.

filed, Nation,After itsNavajo throughthis was theappeal
that "Theprosecutor, appeal statingadmitted the of theallegations

be granted."is well shouldrequestedtaken and the relief thereinAppeal
court, documents, thatreviewing appelleesThe in the notedappeal

action, and there was noRoanhorse and Bennett were to theparties
brief, asof andappealindication that were served with thethey notice

if theseis the rule. court indicated thatrequired partiesThe alsoby
been be.served,had not shouldthey

the have movedprocedural appellantsvariousFollowing mishaps,
its for to providethat this be after dismissal failureappeal reinstated

two Theparties.the court with of service or service upon theproof
two parties'and that thesemotion affidavit of the showsappellants

(?)identities addresses are unknown and that reasonable effortsand
them,beenhave taken to locate without success.

fullThe action have reflected thetrial record of this should
onpurposesand of for the of servicepartiesnames addresses the

This of counsel andaccepts herebycourt theappeal. representations
this this case to thedismisses for the ofappeal purpose remanding

Court with thefor the of in accordance admis-entry judgmentDistrict
of the the of the areappellantssion Nation that contentionsNavajo

well-taken.
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A-CV-15-82No.

OF THE NAVAJO NATIONCOURT OF APPEAL

June 198315,

NATION, OF WELFARENAVAJO ex rel. DIVISION SOCIAL
CHILDRENin the interest of TWO MINOR

ofNation, Welfare,rel Social In re the InterestNavajo ex Division of
Moeller,E.Y. Minors. F.D.(Appellants) Esq., Farmington,T.Y. and

Mexico.New

is an from of child in which theappeal entry placementThis the
children seek to that ruling.minor overturn

It is to casesstandard of the Courtspolicy Navajo captionthe
minor children in such a to conceal their frominvolving way identityas

children,the This is in the of the it is donepublic. andinterests
here.

FACTUAL SETTING

In of 1980 Children's aFebruary Navajo Legal broughtServices
children's inaction the of the Nation an ancientNavajo usingname

(1711 )(Britishof as apractice acting relator to the court. 9 Anne.
statute). That action was for the of thepurpose terminating parental
rights parentstwo who had abandoned children.allegedlyof their

a notFollowing finding Navajo per-that Police could makethe
sonal of the petition uponservice the the court orderedparents,natural

13,by publication, court,service and on 1980 the findingNovember
law,due to the inparents accordance with found that child-notice the

abandoned,hadren and it of theparental rightsbeen terminated the
parents.natural The were the ofplaced guardianshipchildren under

the New DepartmentMexico of Human Services for the of anpurpose
adoption.

the Division ofSubsequently Navajoof the NationSocial Welfare
intervened in the action without a motion to intervene or substitute

andparties, recaptioned relator,it thethe as the name ofusingcase
the Nation.Navajo for the ofpurpose askingwas thatThe intervention
the children be placed in the ofjoint custody Depart-the New Mexico

ofment Human Services and the Social Welfare for theNavajo agency
further of theplacing children for orderadoption. grantingpurpose An
that motion was 14,entered the court 1982.by Mayon

21,On May 1982 the children entered apicture by makingthe
written appearance and and Athrough "guardian counsel."custodian

3,few laterdays 1982, filed,a motion forJune reconsideration wason
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and it children into anrecited. that the two had beeninterestingly put
with that the order wasadoptive placement individuals,two amended

granted to the childrenillegally hearing. given processwithout a due
custodians, toand theadoptionthe and that court should angrant

parents.foster
An was also from the 14th order.appeal Maytaken

21, of Division of1982, attorneyOn the forJuly stipulatona the.
parties which namedthe was filedSocial Welfare with that of custodial

the adop-the custodial as for it toparties petitioners adoption, agreed
dismissed. Anthem,tion the the would bebyof children and appeal

adoption decree entered the same day.was
a fewfacts, court hasfrom of the theObviously, the recitation

questions.

OF THEQUESTIONSTHE OF A REVIEWTHE COURT HAS BECAUSE
FILES

itsaskingno to this court1. The file shows motionappeal
a dismissal offor a of obtainappeal. May partiesleave dismissal this

obtain-a of andAppealsan not motion with the Courtappeal by filing
leave to do so?ing its

courtrelator in the district2. Who is the real andpetitioner
the Children'sNavajoIs it the of Social Welfare oraction? Division

standingServices? is as the relator?Legal Who
ofpublicationno ofproof3. The court file showsdistrict

to Is a validnotice the thisparents. adoption?
attorney repre-4.- Court to the sameappeardocuments show

and children. Whothe of thesenting adoptiveinterests the parents
dohave to so?did heauthoritywas counsel and. whatrepresenting

toanyhave standing5. Did the proposed adoptive parents
act on behalf ofto action or tobefore the court as theappear parties

the children?
6. this moot?Is appeal

of the district courtby the stateveryThe court is disturbed
is thatdisturbingis mostfile the it reflects. Whatand proceedings

publication uponis of service of process bythere not properevidence
ofthe recordassurance thatthe natural and this courtparents, wants

legal adoption.the court a and validdistrict shows proper,
ofof outappearance partiesbyThe court is also disturbed the

Theintervene, their interests.identifyingnowhere without motions to
parents, particu-thestanding adoptivecourt is concerned with the of

anychildrenon behalf of withoutlarly they rightswhere asserted
ceasedthey suddenly purpor-to do so and whereapparent authority

to due process.to enforce children'sacting rightsthetedly
to amakingthe Chief Justice' is confined determinationNormally

801(b). this case7 Sec. Inof cause NTCprobable reviewing appeals.
forcause thistheupon probablethe Chief Justice not commentwill only

7 Sec. 371.See NTCaspects.but these otherappeal, upon disturbing
toand needThis is of lack of theNavajo precedentdone because the

should have been doneto whatinstruct the court below and counsel as
in this case.
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OFDISMISSAL APPEALS

after thewas actionsubsequentwhich thereThis is a case in
forgrounds appealhas made the.of whichappealof the noticefiling

not the district courtoruponwill not rule whethermoot. This court
willof andappealof the noticefilingto act after thejurisdictionhad

This case comesthat it did.onlyof this casepurposesassume for the
to dis­record, there is no motionthe andthe Chief Justice onbefore

of course standardthe court. It isbeforependingmiss the appeal
must beof appealsthe leave of thethat courtappellate procedure

Am.Jur.2d,5be dismissed or withdrawn.before an canappealobtained
dismiss anmayof AppealsSec. 920. The Courtand ErrorAppeal

isthis matterSec. 918. Thereforeon own motion.appeal its Id.
the court.beforeproperly

THE PROPER PETITIONER

byof the NationNavajowas in the nameThis action commenced
Services, the Division of Social Welfareand laterLegalChildren'sNavajo

parties,a motion towithout a to intervene or substitutetook over motion
Nation.Navajothe of theagain using name

as a orNavajo plaintiff petitionerof the Nation aThe partyname
7 604NTC Sec.freely by anybody.thrown or usedbe aroundcannot

provides:

Tribal Council"The Chairman of the Navajo
isas he shall authorizedperson delegateor such

of the Navajoto an action in the namebring
the Tribe isTribe, Navajoin whereany case

Tribe."Plaintiff, Navajoa in the Courts of the

chairman of theIn the action was thebrought bythis case not
Council, to that eithernothing NavajoTribal and there is showNavajo

or the Division of Social Welfare was design-Children's ServicesLegal
or use the name of the Nation to thisNavajo bringated authorized to

authorization,be a anmay by specificaction on its behalf. This shown
of a governmentalstatute or an ofenabling approved plan operations

of thesecourt should ascertained whether eitheragency. haveThe
of the Navajohad to the in the nameagencies authority bring actionthe

Nation, theagency proper petitioner.which wasand
the nameThe two used "relator" inorganization practice using

of the Nation.Navajo

is"A relator a in interest who isparty
to institute a in the namepermitted proceeding

or the when thePeopleof the attorney general
to sue in official."right solelyresides that

Foundation,v. Memorial National HomeBrown
(Cal. 1958).329, 118,P.2d 133 App.

law,"At common nostrictly speaking,
such as a relator to an isperson information
known, he a the statute of 9being creature of
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Anne. In nocountry,this even where similar
tostatute informations are allowed beprevails

toby private person tryfiled desirous their
attorney-general,in the name of therights,

and these are called relators." 2commonly
Also,2863; See 59Bouv. Law Dict. Cited ld.

7.Am.Jur.2d. Sec.Parties

in the ofbringThere must to an action namebe consentproper
or should that theNation, clearly appearthe the and itpeople Navajo

on ofor the to an action behalfplaintiff authority bringhaspetitioner
603;the Sec. Brown v. Memorial National HomeNavajo Nation. 7 NTC

(Cal. 1958).Foundation, 118,329 134 App.P.2d
neglec-The to andpractice bringing protect dependentof actions

in specifically approved,ted children the name of the Nation isNavajo
See,its 9 NTCthe is the of children.Navajosince Nation protector

such cases is1001. It be a inpetitionerSec. that whoappears may
9 NTC in children's casesproceedingsunclear. Sec. 1151 thatprovides

However, may, anycommenced and"any personare aby petition.
possessionin hisshall,officer the informationpeace give anycourt

thechild,is to the ofjurisdictionthat a or be a withinperson appears
whether the Navajocourt." 9 NTC 1151. Thus it is unclearSec.

or individualanyis the for cases whetherNation sole thesepetitioner
be answered at somethe While willmay petition questioncourt. this

action,court thelegislativetime in the a decision of this orbyfuture
authorities andwelfarepractice duly-constitutedbetter is for the child

members)(i.e. Bar of thethe Nationduly-acting attorneys Navajo
Nation to actions.theseNavajo bring

toof wishes take partWhere a who is not a recordpartyperson
the this iscase, bysome over donein or have controlproceedings

as aof an to the either as an intervenor ormeans courtapplication
Am.Jur.2d, 129, 216, 220. Interven-Parties Secs.partysubstituted 59

Socialof Welfarewithout or of the Divisionapplicationtion motion
of ita whethernot have been without determinationpermittedshould

Theparty.substitutedproper intervening party properwas a or a
bringof a to an action.partycourt should consider thealways right
outcome of thisThese will the finalnot effectirregularities

andmatter, proper proce-are nonethelesstheybutadoption important
be thedures will followed in future.

OFPROOF SERVICE

that of theis in the file of this action noticeThere no proof
of the children.action was or served the naturalpublished upon parents

7 NTC Sec. 604 states:

on anyshall be suitjudgment given"No
actuallythe has recieveddefendantunless

and toopportunitynotice of such suit ample
Evidence ofin court in his defense.appear

receipt ofpartshall be askeptthe noticeof
supplied.)in case." (Emphasisthe record the
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The file has a of ingreat publishing noticedeal discussion about
the termination action due to an to make serviceinability personal upon
the but no of as the statute.parents, proof required bythere is service

notice,The order for termination of recites andparental rights proper
truth,since the record of a is the thatjudgment presumed to speak

40.Am.Jur.2d,is deemed be true. Sec.Judgmentstorecital 46
However, where the noticeonly properthat wasjudgment says there
for that is the be attackedjurisdiction, enough,not and canjudgment

words,for a lack of 41. In other to a lackjurisdiction. Sec. dueId.
of in file of the termina­proof the noticeshowing publication inproper

action, 1252,tion we a 9 NTC Sec. 1256.adoption.have Seevoidable
Therefore the district is to immediately requirecourt instructed

that toproof publicationwas of notice in case andproper thisthere
not, shall,obtain of that ownproof publication. If court on itsthe

motion, reopen the and enter the decree in the fashion.adoption proper
We have to terminate to children whoparental rightsstatutes

have been orneglected are to those children.dependent protectwho
We for the ofadoptionhave statutes of children for the theprotection
rights of the and the adoptive parents. These importantchildren are

and the arights, placement adoptionof child for or permanent custody
should be Itfinal. should not be to an or apossible adoptionoverturn
permanent custody order because of the failure due processto accord
to someone entitled to notice. shamful,it isTherefore irresponsible
and unprofessional for decree orhighly any custodyadoption judgment
to entered withoutbe certain that each and duemaking every process
or is Astatutory requirement completely decree or judgmentfulfilled.
of a Navajo not the of thecarry only presumptionCourt must truth but

ofguarantee validity.

OF INTERESTCONFLICT

In this case peopethe who wanted to adopt the children brought
a motion to reconsider on behalf of the children and then turned around
later and petitioned the court adoption.for The same attorney "repre-
sented" the children and the proposed adoptive parents. There was no

tomotion interevene or for a guardian ad applicationlitem on either the
of thebehalf children or the proposed adoptive parents.
This notprocedure only breaches the thatprinciple permission

to intervene in a case is but the counsel mustrequired, principle that
at all times avoid 5-105(A)conflicts of interest. RuleDisciplinary of
the Code of Professional of theResponsibility Navajo Nation Bar Asso-
ciation prohibits lawyers from representing interests.differing It is
not necessarily in the interests a child to have a foster parent orof
proposed adoptive assertparent his interests in it islitigation, notand
proper practice for an attorney to enter a case to therepresent rights
of children then turnand around representand the of indivi-rights
duals who anclaim interest in the children. This is a conflict of interest
and it should not allowedbe without a specific finding by a court that

is in fact nothere conflict of interest. case it willIn be assumedthis
that the district judge therecognized and thatsituation found there
was no interest,ofconflict but children'sin ofrepresentationcases the
both a child and a custodial anparty by attorney is specifically
disapproved.
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STANDING OF PROPOSED ADOPTIVE PARENTS

proposedThe were aware fosteradoptive parents probably that
notparents are to and an toconstitutionally opportunityentitled notice

v.be heard before of with them. Smithplacedthe removal children
Organization Families, (1977).of In aFoster U.S. 816 situation431

this,such as the is in a situation -havepeoplewhether suchquestion
i.e. to courts. Thestanding, rightsthe assert before theright rights

children are orparents guardians,of andnormally represented by
are torightsthose someoneby representasserted the ofappointment

independentthe children's to actinterests, counselperferably including
behalf.on their at 841 f.44.Id

Whenever is to be in the custodialchange arrangementsthere a
acourts,of a child that there bebefore the due process requires

The to that orhearing. child's also his herrights process requiredue
interests be the here didadoptive parentsWhileadequately protected.

order,not have the the childrencustodyof themselves tostanding attack
Therefore represented throughdid. their interests should have been

independent theeither a to orproper guardiansact as theirapplication
ofappointment counsel on their behalf.

as properThe case not sanctioned adefinitelysituation in this is
forprocedure the-interests of children.protecting

DISPOSITION

case there no cause formoot, probableThis is and isapparently
to a fullproceed appellate panel.the to before theappeal hearing

example-ofthe this case is an whatprocedural historyHowever of
be cases and thisadoptions,should avoided in termination andparental

tocase district for makeproceedingsis remanded to the court certain
and The children theadoptionthat the is final will remain final. are

case, their interests should beonly important parties properlyin this and
ofguaranteed guaranteewhich has theby adoptiona final decree

andfinality propriety.

SO ORDERED.
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No. A-CV-29-82
A-CV-06-83
A-CV-08-83
A-CV-09-83
A-CV-10-83

OF APPEAL OF THE NAVAJOCOURT NATION

24,June 1983

of in theIn the Matter of the Practice Law
ELKINS, HAVEN,D.Tribal K. RonaldNavajo by: MelodyCourts

BRADLEY,NELSON, and Donna CaroleInja Alene DELEGARITO
Petitioners,

vs.

ASSOCIATION, Respondent.THE NAVAJO NATION BAR

McCabe,before Justice J. Associate Justicesheard Chief NelsonAppeal
and Tso.Robert B. Walters Tom

(Arizona).Rock,Esq.,Paul Window RichardFrye, Navajo Nation
(Arizona).Tuba Nation LawrenceGeorge, Esq., City, Navajo Long,

(Arizona).Rock, NavajoWindow NationEsq.,

the Court of onAppealsmatter cameabove-captionedThe before
order on the23, 1983, preliminaryand the court is enteringJune its

dispositionan immediatestatus of the five in order topetitioners give
law,to either as an associateabilityof their Thepetitions. practice

bar,of the is a presssingmember of the bar or as a memberregular
public, repre-in the of the therights petitioners,matter which and

withAssociation, be dealtthe Nation Bar shouldby Navajosented
in competent legal representation.the interests ofimmediately

makes ORDERS:followingTherefore court thethe

petitioner Elkins: notes that Ms. Elkins is1. to The courtAs
fact she is notfor associate status in the to thenot bar dueeligible

lawpracticeTherefore she would be toNavajo. normally eligiblenot
bar. Howeverunder as an associate of the thesupervision member

within the Navajocourt notes that Ms. Elkins has lived and worked
a and then with theNation for a number of as teacheryears, first

hasDepartment. DepartmentJustice Given the fact that the Justice
the courts mustgiven sup-certified her and the fact thatcompetency

Navajo represented byefforts for the Nation to and beport obtain
counsel, this the to associatecompetent hereby petitionercourt admits

the bar her bar examina-pendingunder rules the associationstatus of
.tion

is done in thisThe court cautions that this admissionspecial
of timeperiodinstance it is done because of Ms. Elkin'sonly onlyand
Navajothe theworking Department, urgesin the Justice and court
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that thepolicy NavajoNation Bar Association to consider the factor
a associationspecialNation needs counsel and decide whethercompetent

rule should be as this.adopted for situations such
petitioner of caseAs record this2. to Ronald D. Haven: The

has notand oral Nation Barargument Navajoshows that the Association
bypresentedhad an to review the circumstancesopportunity special

to barthe the thepetition,Mr. Haven's and court remands matter
association for action.

petitioner Inja of this and3. As The record caseto Nelson:
Bar has not hadoral the Nation Associationargument Navajoshows that

by Ms.presentedan to review the circumstancesopportunity special
barthe to the associa-Nelson's and court remandspetition, the matter

action.tion for
petitioner Delgarito: been advised4. As The hasto court

was thebyMs. associate status deniedDelgarito'sthat forapplication
of thethe of GovernorsgrantedAdmissions Committee and Boardby

decision of theNation court theNavajo acceptsBar Association. The
anas associateBoard of and Ms. admittedDelegaritoGovernors is

member.
grants recipro-The court TribalHopialso notes that the Court

to in thatrespect practiceto withcity qualified Navajo individuals
to ourcourt, for admissionand this court Baraccepts Hopi members

Ms.grantedspecial exceptionbar examination. Therefore theupon
to of reciprocityassociate is theDelegarito policywithinmembership.
respectand mutual for courts of another Indian nation.the

petitioner Bradley:5. As is admitted toBradley prac-to Ms.
the Navajoas an of the concession oftice associate member because

asso an associateNation Bar that she be admittedmayAssociation
her design-under General orAttorneymember the of thesupervision

ate.
Bar AssociationNavajo6. The to the Nationsuggestscourt

Navajothe forspecial exceptionsthat it consider ofseriously problem
their examinationpendingGovernment as associate membersemployees

the barbar,admission and that associa-suggestsand to the the court
ofits the denial applica-tion with toclarify procedures respectappeals

tions for membership.associate
law thesupporting7. The the theexplainingof courtopinion

ofthe the next sessionfollowingdecision of will be forthcomingcourt
ofthe Court Appeals.
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No. A-CV-07-83

COURT OF OF THE NAVAJO NATIONAPPEALS

June 29. 1983

OF CERTAININ THE MATTER OF THE SUSPENSION
BAR MEMBERSNATIONNAVAJO

(Arizona)Rock, for MembersHale, NavajoAlbert Window NationEsq.,
and Petitioners.

made a verified motion toNavajoThe Nation Bar Association has
dues as required bycertain bar members for ofsuspend nonpayment

the of the said association.bylaws
of the NavajoIt to the court verificationappearing through

whose names arepersons appendedNation Bar Association that the
dues, ishereto have failed and refused to bar itpay hereby

ORDERED that:

heretopersons hereby1. The whose names are areappended
Nation;from in Courts ofpractice Navajoall thesuspended

a for Admis-reapplication2. Those named must' makepersons
sion to the Admissions Committee of the Nation BarNavajoBar Associa-

saidbytion and meet the for such admission as establishedguidelines
Committee.

FINAL SUSPENSION LIST
23rd,as of May 1983

ADSON, 2131,J. Box Tuba AZ 86045George City,Mr. Post Office
Rock,ALFRED, Enforcement,Law Window AZLindberghMr. B.I.A.

BLADH, 5472, Fe,Box NM 87501Mr. H. P.O. SantaWayne
DAHLSTROM, 68, Sacaton,Mr. Eric N. Post Office Box AZ 85247

808, Barrow, 99723JEFFREY,Mr. I. Post Office AlaskaMichael Box
MARTIN, 1189,A. P.O. Box NM 87103Albuquerque,Mr. Robert

NEWELL,Ms. L. Bremen NM 88061Mary City,603 SilverStreet,
#7, Price, UT 84501SCHINDLER,Mr. John E. 23 Carbon Ave.South
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No. A-CV-18-83

COURT OF OF THE NATIONAPPEALS NAVAJO

29, 2983July

al.,Marie LONG, Appellants,et.

vs.

re Petition of:In the
SLOWTALKER, Appellee.Zonnie

(Arizona).George,Richard Tuba NationEsq., City, Navajo

forThe above-entitled matter been reviewed anhaving appeal
finds:District,from the final Courtorder of the Tuba thisCity

untimely, §801;1. for is 7 N.T.C. RulerequestThe appeal
2(c) Rules of Procedure.Navajo Appellate

2(c)2. ofdefective, Navajo Appel-The is Rule Rulesrequest
late Procedure which states:

brief, and the ofAppeal, copy"The Notice of the the fee
thirtyClerk withinjudgmentthe final shall be filed with the

days or beingof the date the final orderjudgmentcalendar
the the District Court.appealed bywas entered in record

No beappealof time within which to file the shallextension
no the of thegranted, expirationand filed afterappeal

day shall be allowed."thirty period

3. be denied.requestTherefore the for shouldappeal

ORDERED,It is therefore ADJUDGED and DECREED that the
for isrequest appeal hereby DISMISSED.
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No. RE: RM-CR-53-82
RM-JV-53-82

COURT OF APPEALS OF THE NAVAJO NATION

22, 1983August

ERIACHO, Petitioner,Felicita

vs.

Major HENDERSON,Robert Division of Public
TheSafety, Tribe, Rock,Navajo Window Arizona

and

B.I.A. LAW ENFORCEMENT AGENCY
Ramah, Mexico,New Respondents.

Casey Watchman, Esq., Chavez,Donna C. Esq., Navajo Aid andLegal
Service,Defender Rock,Window Arizona, Advocate & forAttorney

Petitioner.

The Court having received the ofstipulation the parties to
dismiss this cause with prejudice and causegood finding,

THEREFORE, IT IS HEREBY ORDERED that the case against
Felicita Eriacho dismissed with prejudice and that the entire police and
jail records associated with this cause be fromexpunged her record.
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No. A-CV-03-81

COURT OF APPEALS OF THE NAVAJO NATION

September 8, 1983

Howard SMITH, Appellant,

vs.

Mary CURLEY,Jean Appellee.

Hale,Albert Esq., Rock, (Arizona)Window NationNavajo for Appellant.
Nona Lou Smith, Esq., Rock, (Arizona)Window NationNavajo for
Appellee.

On 12,July 1983, this court entered its order therequiring
appellant to either file a notification of readiness to proceed on the
basis of the brief on file or to file an amended brief theaddressing
findings of fact and conclusions of law filed in this matter after the
original appellate brief was filed.

As of the date of this order the previous order of this court has
not been complied with theby appellant, and it is ORDEREDhereby
that this appeal shall be DISMISSED for failure to prosecute the appeal.
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No. A-CV-16-83

NATIONCOURT OF APPEALS OF THE NAVAJO

26, 1983September

WAUNEKA,Susie Appellants,Bert and

vs.

NESWOOD,Franklin Appellee.

(Arizona)Larance, Rock,E.Gary Window Nation forEsq., Navajo
(Arizona)Rock,Eric NationAppellants. Esq., NavajoR. WindowBiggs,

for Appellee.

This deals with the of thatopinion requirementthemeaning
beappeal papers served and means of serviceby delivery by "personal

6(a),or certifiedby mail." Rules of Procedure. The facts inAppellate
this case lead to the determination made the court. Theby notice of

in thisappeal 5,case was filed on 1983. The is from aJuly appeal
of thejudgment 2,Window Rock District Court on June 1983. The

certificate of service on of thatthe notice indicates the noticeappeal
was "delivered" to counsel onopposing July 5th.

The file also contains a of an addressed tophotocopy envelope
12,Eric Biggs, dated 1983. The was one forJuly envelope apparently

mail,first class since there is a 20 cent on thestamp envelope.
The appellee has moved to dismiss the on the thatappeal ground

6(a)Rule was not satisfied. There was a motion to amendsubsequent
the appeal by adding a certificate of service service of ashowing copy
of the appeal means ofpapers by 25,certified mail on 1983.August

there anApparently attemptwas to make servicepersonal upon
the appellee's 5th,counsel on but he was his office.July not in The
problem is that DNA,even if Mr. was not in his office atBiggs there
is in thenothing record to show service aupon leavinghim ofby copy
the papers with his secretary. This court must dismiss actions which
are not filed within the statutory because it isperiod jurisdictional.
However the court will have to look at the ofsubstance what happens
when at service Itlooking questions. should be noted that the courts
indicate that with,service should berequirements complied "although
minor deviations from the specified procedure will not benecessarily
fatal to the Am.Jur.2d,4appeal." and Error Sec. 320. SomeAppeal
courts thatrequire service" rules be with"personal complied by actual
service upon document,the toperson receive the while others have

See, Trippservice on orupheld a at a ofguardian place residence. v.
Company,Santa Rosa Street (1982); "Service",Railroad 144 U.S. 126

(4th 1968).Service','Personal Black's Law 1534 Ed.Dictionary, p.

-69-



The rule is thatproperly interpreted as service ofindicating
appeal documents must be made on the as the appeal filed,same date is
or if the isfiling mail,by the should be to theappeal papers sent
clerk of court and counsel at the same A bytime. service first class
mail is not a "minor deviation" from "Personalour role. Service" for
the ofpurposes deliveringour rule will include personally uponcopies

(the counsel)the individuals to hisnotice or oropposing partyentitled
atleaving copies the partiesof residence the or withplace opposingof

the office secretary or staff ofperson counsel.
In this case there is no was to eithershowing anythere attempt

leave withcopies the for the or to mail the toattorney papersappellee
him by certified mail on the date they were filed. Therefore service
was improper.

The court also that thenotes date for the of theproper filing
wasappeal 2nd,July and not 5th theJuly jurisdictionaland that require-

ment was not met.
Finally, certificates of service show the method ofprecisemust

service upon counsel or a and theparty, must show exact date ofthey
service.

Therefore this isappeal hereby DISMISSED.
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No. A-CV-32-81

COURT OF APPEALS OF THE NAVAJO NATION

27, 1983September

BEGAY,L. Appellant,Dennis

vs.

BEGAY,Maureen R. Appellee.

Rock, (Arizona)Forrest Buffington, Esq., Window Nation forNavajo
Chato, Rock,Genevieve K. WindowAppellant. Navajo NationEsq.,

(Arizona) for Appellee.

The filedocuments on in this hardly requirementfit theappeal
801(a)of 7 NTC Sec. that a forrequest bepermission appealto a

document the reasons to"stating why he wants appeal."
Courts of are not toappeal search the district courtrequired
forrecord errors should be bywhich raised counsel in well-prepared

briefs. Here generalthere is a in a "Brief thatAppeal"statement on it
bewould an abuse of discretion not to the motion for reconsidera-grant

court).(apparentlytion in the trialmade There is a bare assertion
that the appellant trial,was at butinadequately represented by counsel
there is no argument pointon that and there is the face ofnothing on
the to the Chief there causeappeal satisfy Justice is forprobable
believing so.

This case file an exampleis of kind of which does notappealthe
the probable 7satisfy requirementscause of NTC Sec. 801.
The appeal is DISMISSED.
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No. A-CV-47-81

COURT OF APPEALS OF THE NAVAJO NATION

27,September 1983

Virginia Danny HALWOOD,and Appellants,

vs.

BEDONIE,Nowetathlie Appellee.

A review of the file of this matter for the of apurpose making
801(b)determination of underprobable cause 7 N.T.C. Sec. discloses

thethat file does a the judgmentnot contain certified of or ordercopy
being appealed. There is also no in the file that a motion forindication
reconsideration was ever made in the Court. Rule 2 of theDistrict
Rules of Appellate Procedure of a ofrequires filing copythe certified

5(d)the orjudgment order attacked on and Rule theappeal, requires
of a motion filefiling for reconsideration. The should discloseappeal

the ofmaking such a motion.
Due to with the and Rules ofnoncompliance easy Appellateclear

Procedure, the above-entitled is dismissed.appeal hereby
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A-CV-04-83No.

NATIONOF THE NAVAJOOF APPEALSCOURT

27, 1983September

DESCHENIE, Appellant,Bessie

vs.

MIKE, Appellees.and LauraNEZ, NEZDorothyElouise

(Arizona) forRock, NationWatchman, NavajoWindowEsq.,Casey
(Arizona)Navajo NationCity,Richard TubaGeorge, Esq.,Appellant.

for Appellee.

for the failure toThe is dismissedappeal herebyabove-captioned
Court, as required byreconsideration in Districtmake a motion for

5(d) Further, a review ofof the Rules of Procedure.AppellateRule
nothis court discloseson file in the District Court andthe matters

of 7an under theappeal provisionscause for the ofprobable granting
801(b).NTC Sec.
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No. A-CV-27-80

COURT OF APPEALS OF THE NAVAJO NATION

September 27, 1983

BEN,Julia K. Appellant,

vs.

BEN,Lorenzo Appellee.

(Arizona)William P. Battles, Esq., Defiance, NavajoFort Nation for
Appellant.

The matter on file in this case be an actionappears originalto
Arizona)on a foreign (Navajo Court,decree withCounty Superior

torespect child and the ofsupport disposal community property.
While the of recognizeCourts the Nation doNavajo foreign

judgments and will enforce this notcomity,them under of isprinciples
the TheNavajo Court for an on a foreign judgment. generalaction

Court,ofjurisdiction this of forspecific grants jurisdictionother than
actions, from andspecial encompasses judgmentsthe finalonly appeals

orders of the District Courts the 7 NTC Sec. 302.Navajoof Nation.
is the theTherefore this action dismissed on motion of court for

a lack of jurisdiction.
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A-CV-29-82Nos.
A-CV-06-83
A-CV-08-83
A-CV-09-83
A-CV-10-83

OFCOURT OF APPEALS THE NAVAJO NATION

30, 1983September

THE LAWIN THE MATTER OF PRACTICE OF
IN THE OF THE NAVAJO NATIONCOURTS

23, 1983 Justice Nelson J.heard June before ChiefOriginal proceedings
Tso and Walters.McCabe and Associate Justices Tom Robert B.

se, and BarappearedThe the Nation Associationpetitioners pro Navajo
Nelson, Rock,was Michael C. of Windowrepresented by Esquire, Navajo

(Arizona).Nation

Elkins,K.admitting DelgaritoOrder issued Aleñe and DonnaMelody
Carole asBradley practitionersassociate member and theremanding

of Ronald D. and theapplications Inja NavajoHaven Nelson to Nation
Bar for furtherAssociation consideration and action.

We entered our order in these consolidated cases onpreviously
the hearingdate of due to the of the status of theseurgency deciding

bar This theapplicants opinionfor is rendered formembership. purpose
order,of the action taken inclarifying reasons for the the reviewing

the of the to andauthority respectcourts with bar admissions outlining
relationshipthe between the Courts of the and theNavajo NavajoNation

Bar Association.

THE REGULATION OF ATTORNEYS

From the earliest times it has been and onlythe courts the
courts which have fixed the andattorneysof admittedqualifications
them to. Sirpractice. William Blackstone stated the rule of law to be
that "No can practice courts,man as an in butattorney say... such as

admitted,is and sworn an ofattorney that court." lllparticular
English 26; also,on theCommentaries Laws of See Serjeant Pulling,

Coif, (1884).The theOrder of 203-204 thepp. generalThat rule ofis
iaw in the common law ofjurisdictions the world.

the NavajoWhen Tribal Council the Courtsgave Navajo rulemak-
(7 601)ing NTC Sec. and theauthority prescribeto conditionsauthority

(7 606)for the 1959,admission of NTC Sec. itattorneys in was the
intent councilof the that the rule Williamreported by Sir Blackstone
over prior200 rule of asyears would be the law well. isNavajo This

decision, Battles,fullydiscussed more in the In the Matter of Practice of
(Ct.82, 1982).3 Navajo R. 10 Indian L. 6022Rep. App.
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theattorneyThe of court of admissions andpurposes regulation
theirof to that have casesguarantee publiclaw are the willpractice

will and accurateadequate legaland that it receivepresented properly
anythe of law is notcompetence easyadvice. Professional in practice

was a thatyears recognitionto For a of therething numberjudge.
who law before thepracticeneeded to be an of thosethere association

theand to qualityCourts in order to assist the courtsNavajo improve
culminated inrecognitionthe Nation.of services in Thatlegal Navajo

Association, 18,onBar and OctoberNavajothe formation of the Nation
Nation theNavajo approvedthe of the Courts ofJudges1978 the

103(b) ofof Sec.organization.articles of association and thatbylaws
purpose "Toorganizationalthe articles of association theadopted

Courts,of Navajothe of to the Bar theregulate practitionersadmission
to ethicalas to adherence stand-competence scrupulousso insure and

Nation Bar Associa-among Navajoards the members of the Bar." The
by screeningof Navajotion has assisted Courts the Nationgreatly the

standards, adminis-membershipsettingindividuals for bar membership,
the bar. Thesebar members oftering examinations and disciplining

theare the of Navajoservices invaluable assure that memberstheyand
their profession.themselves have a voice in the standards ofbar strong

barcourts and the mustHowever, the therelationship between
be clarified for of these cases.purposethe

section, there are occasionsAs be discussed in the nextwill
to practiceof individualsproblems eligibilitywhen arise theregarding

the the have generally delegatedbefore Courts. While courtsNavajo
Association,the functions bar admission to the Nation BarNavajoof

arethe functions whichdelegateshould not and cannotthey fully
ofNavajo system government.allocated to the under thesolely courts

screens, admis-words, generalIn other while the bar associations fixes
examinations, the ultimate responsi-sions standards and administers bar

of an individualandbility for the admission or non-admissionauthority
is of the courts.to the of law Nation thatpractice Navajoin the

and admitthe courts make of indivi-Normally, eligibilitya determination
before theplace Navajoduals to the bar after takescreeningintitial

delegateIn court not itsNation Bar that situation the doesAssociation.
some ofdelegatesand of to the bar butpowers authority onlyadmission

Occasionally, situationsscreening.its functions standards andinsetting
fixedin standards thebywill arise which an individual does not fit the

thebar, and be barred from directly petitioningthen individuals cannot
courts, onlyandcourts for admission. The reason for this is that the

courts, area.authoritythe have the ultimate in this
It is to the bar association to setpermitfor the courtsproper

in the ofprocessadmission standards since it is in aactuality partner
set the barbythe of the standardsregulating practice Normallylaw.

followed, uponwill be based considera-special exceptionsandstrictly
of rare.equitytions and will benecessity, justice

continue in thethe Nation Bar AssociationTherefore Navajo
ofexercise of to it courts with theby blessingfunctions thedelegated

the courts and their thanks.

THE SITUATIONS HERE

a of the Nation Bargeneral, NavajoIn one can become member
(which bar) barafter a examina-takingAssociation is an integrated only
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(theA,Part III. Navajo Bylaws bylaws).tion. Nation Bar Association
beone can the bar examination must reside or perma­Before take one

Navajoof the Nationnently within the territorialemployed jurisdiction
areA, 2,be at least of 111. There statusyears Bylaws.and 18 age.
bar orrestrictions as One must either be to a state bewell. admitted .

aeither member of the Tribe or a IndianNavajo "federally-recognized
the right practiceTribe" which members of the Tribe togives Navajo

its B.3,before courts. 111. Bylaws.
These seemed to fall between the cracks ofparticular applicants

rules, theythe and the court conditions.petitioned reciting special
K. Elkins a was hired as anMelody attorneyis non-Indian. She

for the wished to lawNavajo Department practiceof Justice and she
she not associateeligibleuntil could take the examination. She was for

which an to themembership, permits pending takingindividual practice
exam, theand she the in to not in unau-petitioned court order engage

of bepracticethorized law until she took exam. There should athe
class of in such asspecial membership specialassociate to casesapply

this. The of to the finestNavajo Department Justice needs select
staff,it can toattorneys per-for its and those selected must be able

form their duties until the Thisexamination.they qualify by taking
of supportscourt course the to beNavajo right represented byNation's

competent and Ms. is the have beenattorneys, Elkins known to court to
a teacher within yearsthe Nation for several and to have beenNavajo

as anselected with the Justice.attorney Department of
Ronald D. Haven took a leave of as a law at theabsence student

of ArizonaUniversity positionSchool of Law and took a with DNA-People's
Inc.,Services, as a isLegal assistant. Haven an enrolled memberlegal

Navajoof the Tribe. At the onhearingtime of the these itapplications
to the court that Mr. Haven aappeared proper applicationdid not make

theto bar admission and it to considercommittee had no opportunity
asqualificationshis an member. Therefore the court referredassociate

case to thehis admissions committee.
Tribe,Nelson is an andInja enrolled member of the sheNavajo

anmade to aapplication practice because she is student of tribal court
at asadvocacy and is aNavajo Community College employed legalshe

assistant with DNA-People's Services, Inc. Since she had notLegal
to theapplied bar admissions did ancommittee and it not have oppor-

to reviewtunity her her was referred toqualifications, theapplication
committee.

The situation of Alene Delgarito quitewas She is aspecial.
member of Hopi Association,the Tribe and its Bar and she was called

toupon practiceassume the of a member of the bar who was elected to
the Navajo area,Tribal Council. She inpractices the Tuba whichCity

ahas ofshortage practitioners. While she claimed she was denied
associate membership due to the fact she is annot enrolled member of

Navajo Tribe,the since it to the ofappeared Board Governors that
there is reciprocity with the Tribal forHopi Court Navajo practitioners,

was grantedshe associate 25,status. On March 1983 the Honorable
Leslie,Delfred Associate of theJudge Hopi Court,Tribal certified to

the President of the Navajo HopiNation Bar Association "that the Tribal
Court grants toreciprocity qualified individuals with toNavajo respect

in ourpractice Tribal Court." Leslie is thanked for his assist-Judge
ance in this case.
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Donna is a of the Tribe and admitted toBradley Navajomember
in and New She is with thepractice attorneyArizona Mexico. an

to anNavajo Department practiceof Justice. has been admitted asShe
associate member.

At the BarNavajoof this the Nation Associationhearing matter
for associateacknowledged eligiblethat all Elkins arepetitioners except

areof Justicemembership. Department eligibleThe individuals from the
other ofto associate the some memberwith either General orAttorney

staff,her and to associate withthe individuals from DNA are eligible
attorneys with that organization.

CONCLUSION

These from circumstances which requiredcases arose peculiar
court to to thethe normal bar admission examinebypass procedures

of This isparticular procedurecircumstances each of the applicants.
not intended to at admissionprocedure looking applica-fix a usual for
tions, and be to theapplicants Navajowill to firstexpected apply
Nation Bar under andAssociation its Rules Procedures.

greatThe Nation Bar has of assistanceNavajo Association been
ofin the in functions in thepast operationsits andlitigation involving

incourts,the it is for its this case.again participatingand thanked
court respectThe was briefed well on of the association withthe position

to each were taken intoapplicant, applicantsand the interest of the
due consideration.
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No. A-CV-31 -82

NAVAJO NATIONCOURT OF APPEALS OF THE

30, 1983September

JOHNSON, Appellant,Lee F.

vs.

JUNE, JR.,Adolph Appellee.

J. McCabe and20, before Chief Justice Nelsonheard 1983Appeal April
theOpinionWhitehair.Henry byJustices Tom Tso andAssociate

Tom Tso.Honorable

(Arizona)Rock, NationRuzow, NavajoLawrence A. of WindowEsquire,
Johnson; Ward, ofRoy Esquire, Flagstaff,forappeared appellant

Juneau,June; Esquire,Arizona for and Donaldappeared respondent
(Arizona)Rock, NationAttorney NavajoAssistant General of Window

for the Commission.appeared Navajo Electionrespondent

This is an from the of the Election Com-Navajoactionsappeal
2,mission with to the election of November 1982.respect Navajo general

virture of auth-jurisdiction byThis court has over such an theappeal
vested in it election statutes.ority by Navajothe

AN INELECTION DISPUTE

This comes from the Kaibeto where Lee F.dispute Chapter,
TheJohnson was the council to the Tribal Council.delegate Navajo

initial results of the November 2nd election for council delegate appeared
to show that Mr. Johnson had been defeated for re-election a closeby

300, June,vote of 309 to and Jr. been in hisAdolphthat had elected
place. election,Mr. Johnson the the initialNaturally givenchallenged
vote and aspread, 9, 1982,recount was conducted on November giving
307 votes to June and 292 to Johnson.

Mr. Johnson before the Election Com-began proceedings Navajo
(1)mission to theories,contest the election. His in weresummary,

(2)that registered vote;voters had been denied their toright ineligi-
(3)ble were topersons permitted vote, and some individuals were

permitted to vote theunder names of other voters. Theregistered
wasgrievance 9th,filed with the election commission andon November

it was 20,dismissed the Election onby Navajo Commission December
1982.

appeal 22,This was filed on December 1982.
Because of the fact that an hasdisputeelection the ofpotential

not only constituents,to candidates butdenying rights political to their
6,on January 1983 Chief Justice Nelson J. thisgrantedMcCabe appeal

and ordered an onexpedited hearing appeal. Jurisdiction under Sec.
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51.A(7)(e) noted,of the Election Law of Nation was and thethe Navajo
Chief Justice made orders to move the case along.

The counsel for the also the ofparties recognized importance
moving it,the case to and onnecessity Januaryand the discussalong
17, 1983 a was for assess to the elec-stipulation filed which provided
tion bookpoll and a new before the Election Commissions.hearing Navajo

meaningThe file over the ofdisagreementsdiscloses later sharp
the was scheduled andstipulation, 10, hearingbut on March a1983

Commission,held before validitythe Election and it theNavajo upheld
of the election.

In Commissionthe conduct and of the Electionreviewing findings
this court finds and found June to bethat it held a recountinitially
the winner. The that a recountenoughnumber of ballots was small
which confirmed the voters a comparatively simpleof waseligibility
matter. While there a about the new onmay hearingbe disagreement
March for 10th10th, the court finds that a date was set Marchhearing
and that board setthere was an that date. The theagreement about

to show for ithearing and the and his failedappellant simplycounsel
opportunitybecause There was anthey disagreed as to some matters.

up.to air wasfully passedJohnson's and thatgrievances, opportunity
event,In the Election Commissionany this court finds that

of the election.carefully validitycarried out its duties to review the
iton the to overturnSpeculation enoughconduct of an election is not

and this commission thatcourt will not disturb the of thefinding
trueJohnson's is whengrievance speculation. particularlywas This

on. Kaibito ispollthere were watchers to know what waspresent going
small to turn away eligiblethat had there been effortenough any
voters, or one toineligible permit personallow voters to cast ballots

another,vote in the name been seen and reported.of this would have

STANDARDS FOR REVIEW IN ELECTION CASES

fact that the NavajoThe first we must outline is theprinciple
Tribal Council the Electionup Navajohas made the decision to set
Commission the of howpublic policyas the which determinesbody

decision, the ques-elections are to be conducted. that councilNoting
is responsibilitytion whether the Commission carried out theElection

acted within thegiven it. Where the court finds that the commission
Once the courtit,discretion then its decision must begiven upheld.

discretion,has found the isquestionthat the has beenagency given
See, Linde,whether it Brodie and “Stateacted within that discretion.

Review,"Court Review of the ofPrescribing ScopeAdministrative Action:
(1977).1977 Arizona St. L.J. 537 at 554

ofThe raises the Indian Civil Act inappellant Rights support
claims,his its standards asand our must be the same ingenerallyrole

standards,state because

a election"The standard for aside tribalsetting
must at least as restrictive as that appliedbe

thein non-Indian local election cases under
Wilson, 522Constitution." Means v.
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What are some of those standards?
all, pre-First we with that there is aagree propositionof the

has been regularlythat an election which has been held heldsumption
(N.C.City Reidsville, 139,2d 144and Gardner v. of 153 S.E.validly.

1967). Another canon in cases is that:election

only.an election be contested"Ordinarily.. may
the fairness ofimpeachfor matters that would

Thus,the mere or miscon-irregularitiesresult.
the election officers whichpartduct on of the

do not tend to effect the result of the election
are not themselves either aordinarily groundof

contest,for or matters of 26inquiry."proper
Am.Jur.2d, 321Elections Sec.

There was an excellent standard to this court onepresented by
parties,of the we it:adoptand

"The true topolicy of the law is sustain elec-
tions, and be set aside on thethey will not

of fraud facts are toground unless the such as
show that there has been suchdefinitely fraud

in the conduct of the election that neither candi-
date becan to have been elected.adjudges fairly
To set aside is to all thedeprivean election

ballot,voters who voted at the election of their
and is to depriveit the who is successfulperson
at the election of the office which he won. The
result, therefore, of the election should not be

set aside. does not show thatlightly Appellant
fraud was practiced him. He showsagainst only
that it have been ismight practiced. There

innothing the record to connect inappellee any
way alleged Motleywith the orfraud fraud." v.
Wilson, 1904).82 SW 1023 (Ky.

The strict,standards for elections are asoverturning they
should be in the of aabsence clear of unfairness.showing

of theprovisions"All election law are mandatory
if enforcement is before election in asought
direct but,for that afterproceedings purpose;
election, all should be held indirectory only,

results,of thesupport unless of a character to
effect an obstruction to the free and intelligent

vote,ofcasting the or to the ofascertainment
result,the or unless the affect anprovisions

election,essential element to the of anvalidity
or that its omission shall render it void."
Lorang Highv. "C"School District of Cascade
County, (Mont. 1952).477,247 P.2d 479

Therefore, to sum the whichup principles we have thisadopted,
court theapplies standardsfollowing disputes:to election
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1. to andElection results are bepresumed regular proper;
2. in an which notor misconduct election doesIrregularities

tend to effect or of the result will notimpeachthe result the fairness
considered;be

3. facts definitelyElections will not aside unless thebe set
suchshow fraud and that there was no fair election.

election,4. to be seen asAfter an areprovisionselection
vote,intelligenta anddirections unless the violations obstructed free

affected an an omission of aessential element of a valid election or
direction voids the election.

THE ACTION OF THE ELECTION COMMISSION

vote, held,This There was awas a close a recount wasand
show that there washearingfinal where there was an toopportunity

some error of election. Thechange pre-which would the outcome the
overcome;of no ofsumption showingwas not There wasregularity

impeachor theirregularities changeor misconduct to show a of result
election;of no to showfairness the There were facts demonstrated

fraud; And, free intelligentwas to show that athere shownnothing
lawvote was of election was vio-obstructed, an essential element the

or that the election.lated there was an omission which would void
givenThe Council hasNavajocourt is reminded that the Tribal

decide election dis-Navajothe Election Commission discretion tothe
The see the commissionfunctions of the court is to whetherputes.

discretion,within no evidence to showacted that and we have received
it did it that the Election Commissionthat not. Therefore appears

law, appealcarried out the of the this is dismissed.mandate and

THIS OPINION

20,of onappeal AprilThis court issued its thedisposingorder
ofan which would bereserving opinion1983 this to renderopportunity

order,of theentryin election Since theassistance further matters.
court, Henrywhich is the of the Whitehairfinal order the Honorable

uponceased to is issued thejudge. opinionhas be a Therefore this
of as ifauthority justicethe Chief Justice associatedremainingand the

absent judgethe and dissented.

-82-



No. A-CV-16-82
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as ait was triedaction, andnegligencein aappealThis is an
constitutesThisAppeals. opinionCourt offullnovo before thetrial de

inof Appealsthe Courtof law ofand conclusionsof factfindingsthe
to it.triedthe matter

THE FACTS

ofof breachesof resultsad thevery exampleaThis case is
inis illegalWhile liquorceremonies.traditionalNavajolaw atNavajo

break thetoonlywho do not chooseNation, are thosethereNavajothe
becomingceremony byNavajoa sacaredlaw, but to defilesecular

lawand sacredstatutoryNavajoa breach ofIn this caseintoxicated.
in a death.resulted

Cere-an1980, Enemywaythe second of6, nightSeptemberOn
oneDance), approximatelywas heldas a Squawknownmony (popularly

is460.8. This location264 milepostState Routemile south of Arizona
it is at the summitbecausecalled the Summitareapopular picnicnear a

As it is withGanado.Window Rock andmountain betweenof a small
inpeoplenumbers ofceremonies, largethere arecuringof thesemany

whom theforpatientmembers of theOften and clanfamilyattendance.
willacquaintancesfriends andattend, manyandis held willceremony

atin attendancemanythere wereparticular nightOn thisalso attend.
Theman.Mann, a 51 year-oldDanincludingEnemyway Ceremony,the

drinkingdeal ofthere was a goodat andnight,was heldceremony
taking place.
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The principle takes in aceremony place special hogan, and a
crowd ingathers an area On thatnearby. night Mr. Mann did a great
deal of drinking, and people noticed that he was highly intoxicated. At
some time between 9:45 and 10:00 a witness sawp.m. Mr. Mann standing

a vehicleby and then stagger away from it and the crowd into a sage-
brush area around the crowd. He was deadfound the witness 30 toby
45 minutes later. He had beenapparently byrun over a vehicle.

In thereconstructing nightevents of that and the death it was
discovered that Officer A. drivenJerry McCabe had his van inpolice
the area to make a security check of the for lawceremony violations or
interference it,with and in the course of his check he drove the police
panel truck in a circle dancers,and a track around thealong partici-

andpants observers. The natural wassuspicion that Officer McCabe
had been responsible for Mr. Mann's death.

It is very important at this to remember thatpoint whether or
not Officer McCabe was the cause of Mr. Mann's death is entirely diffe-
rent from the question of whether he is liable for thatlegally death.
Under Navajo statutory law, law(Navajo havingcommon not been raised
here), there can be no legal unless there was carelessnessliability in

thecausing 701(b).death. 7 is,N.T.C. Sec. That that there was come
legal whichduty Officer McCabe Mann,owed to Mr. and which Officer
McCabe breached, theproximately death.causing

There were many vehicles at the and thereceremony, were no
witnesses to the fact that Officer McCabe's vehicle was the one causing
the death. One witness said that his was the only vehicle driven
around the circle at about the death,time of and we thatmay accept as
a fact for the sake of argument.

The evidence shows that the police vehicle was properly equipped
for work,rough country with proper lights for work. McCabenight
drove his vehicle slowly around the assembled intopeople, thelooking
crowd and carrying out his assigned makingtask of certain the cere-

wasmony protected. He was not aware of as hestriking anything
drove around crowd,the and wasit later that the death wasonly
discovered and the of McCabepossibility Officer it was raised.causing

The court is satisfied that the officer drove andslowly properly
under the circumstances.

What duty was owed to Mr. Mann Officer McCabe?by Very
simply the ofduty out duties in acarrying police patrol manner appro-

forpriate the conditions,crowd the time of the Itday and terrain. is
more than thatlikely Mr. Mann went out into the andsagebrush passed
out. The sagebrush tall,grows thick and and it is for a man toeasy
be concealed in its growth.

The court Officer McCabe'sweighed and thetestimony descrip-
tion of the conditions,witnesses of the it thatand finds the toduty
conduct police patrol manner,duties in a careful theconsidering circum-
stances, was indeed carried out and it was not breached as to Mr.
Mann.

While we may conclude that Officer McCabe'sperhaps conduct
was the proximate death,cause of it was not a proximate cause in
breach of any duty.

While this court does not condone carelessany driving through
sagebrush in the dark near an Enemyway Ceremony, it can becertainly
said that an individual who drinks himself into a out instupor, passing
the sagebrush, assumes riskthe of someone over him. Theredriving
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drivers to takeof the law inrequirements requiringare limits to the
thatpolicy requirementnocertainlyfor and there ispedestrians,care
thethat he must forseetell an otherwise cautions driverthis court

Ceremonies.atsagebrush Enemywayof a drunk in thepossibility
defendants, we doalthoughof andThis court rules in favor the

law,of thestatingthis for thepart ruling purposenot make it a of
atdrinking Enemywayand sacred lawstatutory bythose who break
their miscon-forshould be to sufferprepared punishmentCeremonies

intoneeds of alcoholicsshould take thesociety specialduct. While
aware of theirshould beaccount, theyshould not be babied andthey

wasMr. Mann's conductand society.to themselvesresponsibilities
hisdeath, conduct decided fate.for his and Mr. Mann'sresponsible

for recov-theoryplaintiff'sThe court also notes that while the
to thisone, applicableour lawnegligencewas a state law-basedery

for701(b), which providesis found in 7 N.T.C. Sec.situation that
ofas the result careless-fair where an is inflictedcompensation injury

as "negligence,"the same standardactually legalness. "Carelessness" is
than state law principles.but it matter of our statute ratherapplyingis a

wasit be said that the deathalthough mayThis court also finds that
a reasonable"accident,"the result of an and the court could award

701(d), justunder 7 N.T.C. Sec. there is nopart of the loss suffered
or to do so. The Nation willequitable Navajoconsideration cause it to

death, since itnot be to the estate of Mr. Mann for hisrequired pay
the courtpublicwas his action which caused it. As a matter of policy

for cause themselves with-compensate injuries theyshould not drunks
out a reasons for so.strong public policy doing

The of the Window Rock District Court is affirmed.decision
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inThis is an an who resisted theappeal by proceedingsemployer
nature of the District Court.garnishment for childpast support .in

("NTUA")29,On October Navajo Utility Authority1981 the Tribal
was served with a its controller to with-garnishment orderingwrit of

and arrearageshold monies from Lee's for childBenjamin wages support
Court toon that child The NTUA in the Districtsupport. appeared

contest the of the Districtwrit,the of the and decisionlegality appeals
theseCourt its the NTUA makesupholding original order. On Appeal

contentions:

CMY-42-80, barsAct, any1. The Navajo Sovereign Immunity
supportaction the for of childagainst purposes collectingNTUA the

from the of itswages employees;
law without aNavajo2. Garnishment is not authorized under

specific it,statute forproviding
violatedcircumstances,3. Under the the writ of garnishment

Act;due Civilprocess Rightsof the NTUA under the Indianrights
and

the NTUA to raise4. The District Court should have allowed
the of aquestion restricting wage garnish-violation of federal statutes
ment.

case,The heart which will belegal problemsof this and the
first, mayaddress is: Does law a whichNavajo provide legal remedy

be used to to enforce childcompel wagesto accruedemployers pay
support orders or other judgments?

GARNISHMENT AS A REMEDY

There be about as aappears garnishmentto some confusion
One isremedy. definition of the term that:
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"The term denotes a'garnishment' pro-
a creditor to obtain satisfaction ofceeding by

the indebtedness out of or ofproperty credits
of, orpossessionthe debtor in the aowing by,

Am.Jur.2d,third 6 Attachments andperson."
Garnishment Sec. 2.

it is also defined as:

"A to whosewarning a in handsperson
attached,the effects of are notanother to pay

the or deliver the of the defen-money property
him,dant in his hands to but to appear and

answer the suit."plaintiff's

"A statutory proceeding whereby person's
property or credits in ormoney, possession

of,under control or by, another areowing
applied to of debt topayment former's third
person by proper statutory process against

Dictionary,debtor and garnishee." Black's Law
(4th 1968)."Garnishment," 810p. Ed.

It is said that as a general law,ofprinciple isgarnishment
in"regarded as of thederogation common law and to exist only by

virtue of statute. resort to the statute isConsequently tonecessary
determine the extent and ofscope Am.Jur.2d,the 6process." Gar­
nishment Sec. 9.

Both the definition of the procedure called and thegarnishment
legal principle that it is a creature only of statute are ofprinciples
general American law. They are not ofnecessarily principles Navajo
law, and if arethey found to be tocontrary either authority granted

(eithertheby Navajo Tribal Council or Navajo common law decisional or
thencustomary), they will be disregarded. Am.Jur.2d,30 Executions

Sec. 88.
What we are about is to ortalking looking moneyeither property

of an individual which is in the hands of another in order toperson
asatisfy court orjudgment order.

firstLooking Code,to the TribalNavajo the court finds these
provisions:

1. "In all cases,civil judgment shall consist of an order of the
court awarding money damages to be to thepaid injured

orparty, thedirecting surrender of certain to theproperty
orinjured party, the performance of some other act for the

benefit of injured 701(a).the 7party." N.T.C. Sec.

2. "Whenever the Court of the Navajo Tribe shall have ordered
ofpayment money damages to an injured party and the

losing party refuses to make such withinpayment the times
set for court,thepayment by and when the losing party
has sufficient funds to his credit at the office toagency

all orpay of suchpart thejudgment, superintendent shall

-87-



to the of Interior the record of thecertify Secretary the
case and the amount of available funds. If the Secre-the

of the Interior the record of the case and the amounttary
direct,of the shall soSecretaryavailable funds. If the

the to the injured partyshall overdisbursing agent pay
the amount as mayamount of the or such lesserjudgment,
be account of the delin-specified the from theby Secretary,
quent 7 N.T.C. Sec. 704.party."

3. Clerk of Court"A writ of execution shall be issued theby
and shall direct himand addressed to any Navajo policeman

to seize of Court sufficient unre-and deliver to the Clerk
toof the debtorpropertystricted and nonexempt personal

theItpay may specifythe and costs of sale.judgment
Sc. 706.7 N.T.C.particular to be seized."property

writs orany4. "The to issueTrial Court shall have power
exercise ofcompleteorders and to thenecessary proper

its 7 255.jurisdiction." N.T.C. Sec.

5. court issueremedies, may"... In to theaddition other
ortrustee,an financial agency,order to any employer,

of the Tribeother person jurisdictionwithin the territorial
over to thepayindebted to the to withhold andparent,

due." 9 N.T.C.court,clerk of due or to becomemoneys
home).Sec. not in its own1303 of child(Support

itgarnishment,In the NTUA overargumentthe ofaddressing
as tobe said that formay Navajo clearly provides garnishmentlaw

on behalf of individualmonies held the Bureau of Indian Affairsby
Indians. 7 N.T.C. Sec. 704.

701(a) to the courts to7 N.T.C. gives general authoritySec.
thegivesthe and itinjured partydirect surrender of to theproperty

act for the injuredcourt the to of someperformanceorder theauthority
alone, and it is aThis to a defendantparty. statute is not restricted

forprovidesof statutegrant general simplyOur executionauthority.
debtor's propertyan order to a seize theNavajo policeman judgmentto

that theand- there is no restriction(including specified property),
generalhands. Whilehas to be debtor'sproperty judgmentin the
execu-tosupplementalAmerican laws for which areprovide proceedings

are nottheytion to thirdget person,at in the hands of aproperty
of the executionremedies,exclusive of property"and the possession
to thedebtor by operate precludea third does not in itselfperson

Am.Jur.2d,to a thereunder." 30right of execution and a salelevy
Execution Sec. 105.

any or orderIt issue writmayis clear that the courtsNavajo
all orders to enforceincludingto out theirnecessary carry jurisdiction,

a court or order. 7 N.T.C. Sec. 255.judgment
and inproceedingsTherefore there are the remedies of execution

wageof execu-proceduresaid of execution. there are theSpecifically
Am.Jur.2d,tion Sec. 788.and income execution. 30

have been usedmayWe are with labels whichnot concerned the
forby garnishmentthe District Court. to beappear proceedingsThere

execution.wagewhich forjustified proceedingsare our statutes andby

-88-



utilized,the garnishment procedure processIf is then issues to the
debtor,for the him or toperson holding property judgment requiring it

the court propertytell what is held and it should not be turnedwhy
the execution,over. In situation of a or income the writ ofwage

and,execution authorizes the seizure of monies held third ifby persons
do not havethey debtor,funds to the canpayable judgment they say

so.
In order for there to be forstatutory authority garnishment

there notproceedings need be a statute with a headnote thecontaining
word "garnishment". It is for the court to have themagic enough

authority to grant remedy.the The Courts have suchNavajo authority
701(a)under the powers outlined in 7 N.T.C. Secs. the("directing

ofsurrender certain property" and "the of some other actperformance
("seizefor the benefit of the and . .injured party"), 706 deliver .

debtor")personal property of the writs or("anyand 255 orders
necessary and to ofproper complete jurisdiction").exercise its

Therefore both garnishment and the executions are avail-wage
able as remedies court,in the courts of the Navajo Nation. This as it

courts,is with the state will exercise which is notany judicial power
forbidden, and the grantbroad of in theauthority original legislative
enactments which established Navajothe Courts will be exercised for

Navajo People. See, Superior Court, p.the benefit of the Fitts v. 57
(Calif. 1936).510,2d 512

There is an excellent basis for wepolicy ruling.our Can sup-
thepose that TribalNavajo Council would the courts the autho-grant

tority order toparents support their children and then let the parents
freego by simply to thatrefusing pay from their checks?support pay

Will defaulting fathers or mothers be topermitted laugh orders,at court
risking jail terms but not paying over for the ofsupport their children?
Can we assume that the Navajo Tribal Council intended that the judg-
ment of its courts have no teeth?

This court does not create newany This courtremedy today.
does not engage in judicial We arelegislation. only out thecarrying
plain ofimport the statutes which the courts thegive to act.authority

As a matter of topractical guidance courts,the trial the proce-
dures sanctioned this courtby today are:

1. The issuance of a writ of garnishment a thirdrequiring
party holding sums to apayable debtor tojudgment appear in court to
state whether and in what amounts monies are owed to the debtor for
the ofpurpose the of anentry againstorder the third to theparty pay

over.money
2. Applications to the court to issue a writ of execution upon

the of awages debtor,judgment which will be served theby Navajo
Police by anmaking ofinquiry the as toemployer andemployment
wages owing, and those sumsreceiving permitted by Federal law.

SOVEREIGN IMMUNITY

While the Navajo Sovereign Immunity Act would innormally apply
a this,case such as employers covered theby act should note that an
exception to the Act is for suits to compel the performance of a respon-
sibility under the oflaws the Navajo Nation, and one such responsi-

isbility compliance with Navajo Court proceedings. While there is
general authority that garnishment proceedings are barred under the
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doctrine of the ofsovereign precidentthis court followsimmunity,
Merritt-Chapman Corp. Utility There an attach­& Scott v. Public Dist.
ment in a instrumen­quasi governmentala in rem proceeding against
tality was to interfered with thepermitted substantiallystand unless it

319 F.2d 94performances instrumentality.of duties thatpublic by
(C.A.2); cert. to the fact that our lawden. 375 U.S. 968. In addition

duties, there is noactions theirexempts performto officials tocompel
reason to toapply immunity quasi-governmentalof aprinciples sovereign

whofor to shield a fatherbody solely immunitythe of itspurpose using
byrefuses servedstatutory purposeto child There is nopay support.

theresult, Navajosuch and the intention ofit was not withincertainly
Tribal for to apaymentCouncil to that funds which have accuredsay

are to bepurposetribal and have been set for thatemployee aside
risk; Onlyshielded is not atmoneyfrom the law. The NTUA's own

and is forreadythe which has earned anmoney by employeebeen
to find no substantial inter­payment that is affected. Weemployee

procedures.ference with caused thesegovernmental operations by

THE DUE PROCESS CLAIM

an oppor-In essence claims it to notice andthe NTUA is entitled
to be the writ of Thistunity prior garnishment.heard to issuance of a

of theis a that interestvery important anyand to the extentpoint,
it,NTUA from the assertionmay be or be takeninjured property may

is correct.
owedwages"What if theNavajo says,Tribal Utility Authority

Or, if the amount inare less than those court order?" "Whatin the
These are excel-the order would us of Federal law?"put in violation

lent and there is a to be heard.questions, right
garnishmentHowever these If the normalare matters.practical

followed, thenas law isgeneralinprocedure recognized garnishment
be no due processthere will be notice to the and there willemployer

isexecutions, we hold that it sufficientIn the case ofproblem. wage
words, if there is athere is an be heard. otherif to Inopportunity

which wouldwrit of with oremployer complyexecution which the cannot
regulatoryafoul of someplace runningthe in ofemployer jeopardy

or overstatute, object paythen the will the toemployer righthave
toemployerfor theamounts. it will be sufficientclearly permissible

byto the courtadvise the Police for the of a returnNavajo purposes
with the court andobjectionthe or for the to file anpolice employer

employerAttempts byhave an to be heard in that fashion.opportunity
withwill be dealtlegallyto circumvent valid orders which can be paid

as order.severely disobedience to a lawful court

FEDERAL LAW ISSUES

FederalWhile the out that thecorrectly pointedDistrict Court
hestatute in for of the defendant andquestion protectionwas made the

forshould be-the since this case will be remandedforward,one to come
will havefurther this The NTUAproceedings opinion.in withharmony

theliability by raisingthe to itself fromopportunity protect potential
issue on remand.

-90-



v. MARCUMA NOTE ON JOE

Marcum,case, v.Joeappealshas the FederalbroughtThe NTUA
10).(C.A.358of 621 F.2dAppeals.the attention of the Courtto

wage garnishment.our does not permitThat case holds that code ld.
Navajocourt, interpreteditall due to our sisterrespectat 361. With

case over which itof apurposeslaw as it saw it at the time for the
tohas the authoritywhichbodyhad This court is thejurisdiction.

law, Navajoof course theexceptingof Navajomake final determinations
thewe adviseThereforeenacting legislation.Tribal Council when

it abidewas and ask thatwrongTenth Circuit Court of that itAppeals
this decision in the future.by

ORDER

for proceedingsThis is remanded to the District Court inmatter
opinion.accordance with this
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THE CASE

This is a anOriginallyand forwardsimple straight appeal.
action was filed the areciting securityin District CourtShiprock
agreement between and Kenneth J. andZion's First National Bank
Victoria aM. Joe. The secured under the was 1977property agreement
Chevrolet the had failed topickup buyerstruck. The complaint alleged
make their truckpayments, and it asked for leave to the andrepossess
$2,617.04 in After the was filed there was adamages. stipula-action

$1,147.33tion that a would be enteredjudgment in the total amount of
theagainst defendants.

25, 1980,The onjudgment stipulation Aprilwas entered on that
12,and it was 1980Mayissued the Honorable Garnenez. Onby Perry

the Honorable of execution on theMarie F. Neswood issued a writ
judgment.

13,On 1981 dismissed theApril Henrythe Honorable Whitehair
action, hasstating pick-up,"That chattel 1977 Chevroletmortgage,
been have no cause ofrepossessed thereforeby plaintiff, plaintiff
action".

Some of were thatthe with the of dismissalproblems judgment
court,there was no written there were no asfindingsmotion before the

to the for the dismissal was incon-grounds the andreopening judgment
sistent with the prior judgment and stipulation.

REOPENING JUDGMENTS

Rule 23 of Rules of Civil Procedure provides:

or judgment,"At time after the final orderany
justice reopenthe court in the interest ofmay
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a case in order to errors considercorrect or to
evidence, ornewly anydiscovered for other

justice."reason consistent with

Our law a common upon principlecontains rule based the that
arecourts to be and do of this courtsjust justice. principle,Because

are whereempowered reopento correct errors in cases newjudgments,
requiresevidence a new or otherwise take another look at ahearing
where and it to so.judgment justice equity require doclearly

orNormally, a should not consider ajudge modifying vacating
without withoutjudgment very doingserious reasons for so and a

written him or to do so. course therespecific askingmotion her Of
be times when court a ofmay jurisdiction, gross-the discovers lack

orfraud the clarifyneed to a without an adversejudgment hearing,
rare,but times of anthose are and the the to action toright parties

have notice of the court's be heard onopportunityaction and an to it
exists. The due of the Bill ofalways process Rightsclause Navajo
requires an toalways notice and be heard beforeopportunity any right

abycreated is taken orjudgment away modified.
In this case the made an which isjudge assumption, unsupported

record,theby stipulationthat the somehow theprovided that defen-
(anddants would keep maythe truck this be the stipula-assumed from

file,tion on which haveshould addressed the what waspoint of to
with thehappen truck that it wasspecifically), and the intention of the
that should the truck beparties repossessed, the debt have beenwould

eliminated.
The record thebefore court smacks of an of theapproach judge

by buyers,the and it was an illegal order which denied the due pro-
rightscess of Ifthe bank. the was if therejudgment illegal or were

grounds it,forequitable modifying there should been ahave motion
thefiled with court which showed for thegrounds modifying judgment

and which gave the bank notice and an heard.opportunity to be
Therefore this action will be remanded to the Shiprock District
forCourt of 25,reinstatement the oforiginal judgment 1980 andApril

the issuance of a writ of execution it.upon
The motion of William A. Goldsmith, Esquire, to withdraw as

counsel for the defendants is as of its Itgranted date. should be
thatnoted the defendants did not this and weoppose appeal may

ittheyassume has merit.recognized
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No. A-CV-23-81

COURT APPEALS OFOF THE NAVAJO NATION

September 30, 1983

MANYGOATS, Appellant,Jasper

vs.

CORP.,GENERAL MOTORS ACCEPTANCE
Phoenix, Arizona, Appellee.

McCabe,Appeal argued 8,October 1982 before Nelson J. Chief Justice
and Associate Justices F. Homer Bluehouse. OpinionMarie Neswood and
by the full court.

(Arizona)Barrow,Irene ofFeigenoff Esq., City, NavajoTuba Nation
for Appellant, Church,counsel Robert of TubaEsq., City, Navajoand

(Arizona)Nation forWilks, Phoenix,and Richard B. of ArizonaEsq.
the appellees.

THE CASE BEFORE THE COURT

This the of contractsappeal complexities interpretinginvolves
for sale of of federal state con-the vehicles and the andapplication

theprotection quitesumer laws. The facts of case are butsimple,the
of the the counselapplication argumentslaw is not. The briefs and of

for the have most the decison of thisparties helpful guidingbeen in
court.

On to a new 1979August 28, Jasper buy1979 decidedManygoats
Chevrolet Chevroleteight-cylinder Companytruck from Hanoshpickup

made,in Grants, New the andpurchase ManygoatsMexico. When was
contract,Hanosh a installment which was asigned printedstandard sale

typewriter.form in which the were in with a Thespacesblank filled
form was it that it was forpreparedand indicatescommercially printed
use in the State of Mexico. The indicates that itspecificallyNew form

towas intended disclose information the Consumer Creditrequired by
(which act)Protection Act the onis a New Mexico and terms contained

the face of the to with Federalclearly complyform are meant the
LendingTruth-in Act.

$7,100 forto a of theManygoats agreed pay pickup,total
$2,700 cash,a in of a trade-in andincluding downpayment of the form

and the balance of $4,400 permeans of 36 ofby payments $171.54
month.

Grants,The at New Mexico aby Navajotransaction was made
(Arizona),citizen at and it is clearresiding City, NavajoTuba Nation

the document be to the Motorsfrom that it would Generalassigned
(GMAC) of New Mexico.Acceptance Corporation Albuquerque,
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accordance what the partieswent in withThings along expected
27,under the contract until 1980 when GMAC filed suit toMay repossess

due)(orthe truck of a failure of theobtain the balance because defen-
dant to make his for four months in 1980.Manygoats payment Manygoats
made an answer in which he denied the were due and inpayments
which he raised a The counterclaim was made under thecounterclaim.

Act,Federal Truth-in and it claimed of aLending damages consisting
of two times the finance under the contract orstatutory penalty charge

$1,000.the limited amount of The total contract balancestatutory
$5,489.28.claimed the GMAC at the time wasowing

The counterclaim that there were three violations of thealleged
(1)LendingTruth-in Act: That GMAC was to take as aattempting

accessories,not the truck butsecurity only "equipment, and other
in theproperty vehicle," and that there was no disclosure in the agree-

(2)taken;ment that such would be That the didproperty agreement
not tell that "afterclearly Manygoats acquired property" could be

truck; (3)repossessed along with the and That the did notagreement
default,tell the amount of means of or othercalculating delinquency

as latecharges payable charges.
General Motors denied thatAcceptance Corporation these matters

were in violation of the aAct in to the counter-Truth-in-Lending reply
claim, and it later its replyamended to that the counterclaim wasallege
barred a Federalby limitation that actions beTruth-in-Lending must
brought within one of the ofyear date the wasagreement signed.

On this point the set technicalparties up very of lawarguments
and interpretations act,of a federal consumer and the arguments before
this court have set up philosophicala debate over whether the argu-
ments raised are nuance""lawyers and "mental in inter-gymnastics"

apreting complex consumer act. Both claim thesides ofblessings
common sense in their Ifinterpretations. only the was soprocess
easy.

One factual matter which is not stated in ofany argumentsthe
on and oneappeal which was not trialresolved the court is whetherby
or not there were actually any accessories,items of "equipment, and
other in the vehicle"property which would be of asubject repos-the
session order and the disputewhether over what should or should not
have been in the contract was academic or a real is adispute. This
fact which may have assisted the Court of in itsAppeals interpretation.

After the suit was filed Mr. became current inManygoats his
thepayments by 1981,end of January, and GMAC wanted to terminate

the case by it. Howeverdismissing wishedManygoats proceedto with
$1,000his counterclaim for against GMAC and moved the court for a

summary judgment upon the papers on file.
Extensive and technicalvery briefs were filed theby parties,

26,and on 1981May the District Court took action in a judgment
agranting GMAC,tosummary judgment granting GMAC motion to

dismiss complaintits and denying Manygoats motion for summary
judgment. Manygoats' appeal from that judgment is what is before this
court.

ISSUES ON APPEAL

The issues before this court involve an ofinterpretation the
Act.Truth-in-Lending They are:
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1640(a) an action be1. Since 15 U.S.C. Sec. thatrequires
within of the of a violation ofbrought yearone from the date occurence

(that buythe date of the toTruth-in-Lending is, agreementAct the
aftercase), broughtthe in could the counterclaim bepickup this

(one28, ofAugust agreement)?1980 after date theyear the
to "any equipmentthe is the takegiven2. When seller right

that isor andrepossessed, rightaccessories" in a vehicle when it is
is thesmall agiven agreement,in on the back of writtenprint

Act violated?Truth-in-Lending
in the......other"any property3. When a seller can take

stated smallis inright...vehicle at the time of and thatrepossession,"
thethe there a violation ofprint on back side of an isagreement,

Act?Truth-in-Lending
of on or in alimits use usedproperty4. When state law the

be mustrepossessed,after it as an which canboughtvehicle is item
that be in the agreement?fact stated

THE LAW APPLICABLE TO THIS CASE

to tothis court indicateveryAt the outset it is forimportant
of Navajothe Courts thethe to what law inparties appliesand others

204(a) usrequiresSec.in cases. 7 N.T.C.Truth-in-LendingNation
a civil actioncivil actions. Whento a of laws inapply sliding-scale

thelaws ofcourt, "anyit firstNavajo applycomes before a must
none, "anythen, if there areUnited States that bemay applicable,"

"any ordin­Department," thenregulationsauthorized of the Interior
isTribe," these lawsand, applicable,ances or the if none ofcustoms of

the matter inthe in whichthen court the "laws of stateapplythe must
Truth-in-Lendingaction thethis is an underdispute may lie." Sinceld.

courts willAct, States, Navajotheis act of the United thenwhich an
thatthe United Statesact its as "laws ofthat andapply regulations

be and other.may applicable," no
This is a situa-it ispoint, important.While this is a technical

own inter-independenttheirNavajotion in which courts will makethe
States, guidedof the Unitedof an enactment of thepretation Congress

and Statesof United Statesof the Courts theby general precidentsthe
thedecision ofby anywill be boundaround the and we notcountry,
theupon whereArizona,State New Utah (dependingof Mexico or

arises) federal judicialCourt for thedispute or a United States District
beenwords, courts haveNavajoIn other thedistricts in those states.

ofinterpretationindependentto make angiven specific authoritythe
ofcase, independentthatfederal law in this of and becausecategory

or statelocal federalbythe courts are not boundauthority Navajo
This is an importantthe Act.interpretations Truth-in-Lendingof

disagreementsare judicialthis notes that theredistinction because court
amongActTruth-in-Lendingas to and of thethe meaning application
to bestates, requiredthis court is notthe federal and andcourts the

thisof a court innon-Navajoaby particular interpretationbound
of United Statestheregion. rulingsOf course we will follow definitive

act, definitive regulationsCourt the as well asSupreme interpretingin
towhich is authorizedagencyand of administrativerulings any federal

Commission), and(i.e. Tradethe Federaland enforce the actinterpret
region great weight.thiswe courts ingive interpretationswill the of

Navajo Tribalbythe thegiven powerHowever this court has been

-96-



interpretationguidedandown reasonableto itsto reserve itselfCouncil
independentaninpowerthatlaw, we will exerciseandof federal

fashion.

QUESTIONOFTHE STATUTES LIMITATIONS

alreadyhasthereof whetherthe questionaddressWe first must
ofNavajo interpretationfixes thecourt whicha decision of thisbeen
Ifquestion.of limitationsas to the statuteActTruth-in-Lendingthe

the priorrule thatthe normalof coursebeen, applywe willthere has
will be followed.decision

is thatquestioncourt on theof thisdecisiononly apparentThe
(1977).153 InBarton, R.Company Navajo1v.Smoak Chevroletof

the datethe agreement,the date oftocase, without referenceanythat
athe offilingthe date oforrepossession complaintthe of afilingof

in thatthat the counterclaimheldcounterclaim, Appealsthe Court of
Truth-­of theof limitationsstatuteyearbarred the onebyaction was

160.Act. atin-Lending Id.
HomesA-1 Mobileis that ofdecisionreported NavajoThe other
NavajoCourt. 2DistrictBecenti, Crownpointof thev. a decisionInc.

1979). interpretecthe district court(D. In that caseCrownpoint,R. 72
to bar counterclaimsof Appealsof the Courtto be a declarationSmoak

also held77. That decisionatof time.one-year periodafter the Id.
a recoupment,the nature ofcounter-claim, whether it is innothat

Id.period.theclaim, one-yearbe made afteror other cansetoff
Smoak is. Itof law set down inwhat the principleIt is not clear

docase and wein thata counterclaimparticulardid notsimply permit
Aswhich it was asserted.underthe circumstancescompletenot know

disagreementa deal ofA-1, greathas beenwas noted in the there
limitationsof theapplicationon thethe variousamong jurisdictions

counterclaimpermittednumber of courts haveand indeed aprovision,
is a differencethe act. Thereof underrecoupmentin the nature

deduction from ain orcounterclaim, oppositiona which is madebetween
setoff,demand, or whichis a discount from aclaim, whichrecoupment,

Dictionary, pp.See Black's Lawan or claim.independentis extrinsic
1968). Smoak to be(Rev. Ed., We do not find420, 1439, 1538 4th

this court held previously,because it is not clear whatdispositive here
bindingwhich is not onwas a trial court decisionand of course A-1

this court.
historyto of theproper keepIn this issue it is thedetermining

31, 1980 the Unitedand in mind. On Marchinterpretationact its
act and pro­the limitations of theprevisionStates amendedCongress

"as of defense bycan assert claims a mattervided that consumers
to collect the debt which wasor setoff"in "an actionrecoupment

the of occurrence of the viola­more than one from datebrought year
96-221, VI, 615, 180;Stat. 15 U.S.C. Sec.tion." P.L. Title Sec. 94

1640(e). a number ofamendment was in accord withstatutoryThis
Am.Jur.2d, Ser., Con­Topicsuch claims. See Newallowingdecisions

113.sumer Protecton Sec.
balance of theThis action was for or theoriginally repossession

arose outand the defendant made a counterclaim whichpurchase price,
the seller to theof the same transaction and out of the ofobligations

it the of a setoff or claimindependentTherefore was in naturebuyer.
(i.e. obligation)or a to lessen theregards repossession, recoupmentas
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as regards any Clearlybalance due. would fall within the permis-this
sible defense allowed under the amendment to the statute.

The Smoak did not ofquestiondecision decide the when counter-
can beclaims the claim within thebrought given filing originalof the

one it isyear period. This is a of and not decidedquestion pleading
reference toby Arizona law.

In this case will correct ofinterpretationthe court rule thethat
maythe act be assertedAct is that violations of theTruth-in-Lending

as a matter of is all to the limitationsdefense. That the amendment
statute not come into effectpermits, althoughand the amendment did

1, ofApril 1982, declaratoryuntil is a which is eitherclearlyit statute
a remedialCongress' agreement provisionwith decisions or isprior

which bemay applied retroactively.
ofposition recoupmentThe is that in the naturetaken defense

1640(e) clearlyor setoff are 15 Sec. wasdefenses U.S.C.only.
time,intended to limit after andone-year periodaffirmative claims a of

after that time the act as a matter ofmay onlyviolations of be asserted
In this its due todefense. case the to withdraw claimplaintiff sought

the under thesubsequent agreementof the defendant with hiscompliance
tocontract, and the should have morepermitteddefendant not be

rights than intended under the law.
Therefore ActTruth-in-Lendinghold that violations of thewe

tobe asserted as a of defense in actionsmay one-yearafter matter
debt,collect a in this case lost the needand that since the defendant

actionto defend use of the the dismissal of theby of violations act that
of defen-motion of the to cause a dismissal theupon operatedplaintiff

dant's counter-claim as well.
question proce-Since this has been on a ofmatter determined

thelaw the as to merits of thedural court will not address its views
notes there isviolated,defendant's claims the act was but thatthat

cause to was.probable believe it
is for theTherefore of the court affirmedthe decision district

court is overruled.reasons stated the of districtreasoningand the
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No. A-CV-43-81

COURT OF OF THE NAVAJO NATIONAPPEALS

30, 1983September

ESTATE OF NAVAJO JOE

9, J.1983 before Chief Justice Nelson McCabe andAppeal Mayheard
and Marie F. Neswood.HarryAssociate Justices D. Brown

(Arizona)Mann, Rock,Kee Yazzie of Window NationNavajo appearing
the Joe.for Joe Administrator of Estate ofBegay, Navajo

case,This an inappeal dispositionis a and the court's is madeprobate
the fact that the estate asset in aconsidering dispute grazingis permit

sheepfor 50 units. In common law a isNavajo grazing permit one of
importantthe most items of aproperty Navajo maywhich own. A

means that an have the ofpermit mayindividual means sustinence of a
income,Navajo food,traditional andsheep provide clothing.

procedural unclear,thisThe of case are but itaspects appears
that there is an asunderlying between Joe the adminis-dispute Begay

Dodson,trator of the estate and Hazel G. a theagainstclaimant estate.
file,miltipleThere are order in the ofraising questions adequate notice

to the andparties a and trail ofleaving conflicting confusing paper.
This court is the tosatisfied from matter it that therepresented

is misconduct in this case in which an failed onattorney attorney a
occasions atnumber of to or his client ofappear hearing thenotify

Whileproceedings. courts will not relieve of the conse-normally parties
quences failingof to for the of this caseappear hearing, record shows

thenon-appearance by administrator without fault a number of times.
there are no theFinally, supportin record which the claim offindings

Dodson, heir-at-law,Hazel G. who is isnot an that she entitled to the
entire permit which is the asset of the Theregrazing estate. should be

thisfindings pointon if she is entitled in heirs.place of the
sum,In this bematter will returned to Tuba Citythe District

Court finalfor a at all thehearing which heirs and claimants shall be
notified, atand which all claims and relatingmatters to distribution
shall be heard. Since Judge Whitehair is no longer sitting judgea and

Walters and BrownJudge themselves,have thedisqualified Honorable
Tom theTso of Window Rock District Court is to hearassigned the
matter.

A willhearing order,be conducted within 30 thisof and adays
offinal decree distribution will be entered ofdayswithin 30 the date of

the hearings.
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No. A-CV-30-80

COURT OF OF THE NAVAJO NATIONAPPEALS

30, 1983September

SALES, INC.,FOUR CORNERS AUTO

and

FINANCIAL, Appellants,BARCLAY'S AMERICAN

vs.

BEGAY,S. Respondent.DOO

heard J. and9, 1983 before Chief Justice Nelson McCabeAppeal May
Associate B. TomJustices Robert Walters and Tso.

Moeller,F.D. of New for theEsquire, appearingMexicoFarmington,
Rock,Chavez, Navajo Nationand Donna C. Windowappellants, Esquire,

(Arizona) respondent.for theappearing

A-CV-33-81

BANK, Appellant,WESTERN

vs.

KING, Appellee.LESTER

heard J. McCabe and9, 1983 before Chief Justice NelsonAppeal May
Associate Justices Robert B. Walters and Tom Tso.

Moeller,D. of New for theappearingF. MexicoEsquire, Farmington,
Weems,and of New Mexico.appellant, Farmington,Damon L. Esquire,

BYOPINION THE COURT

purposesThese two have for the of aappeals been consolidated
issuesopinion disposition,common and since the raised injoint legal

appealsboth are identical.
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QUESTIONTHE BEFORE THE COURTPROCEDURAL

The the and case was answer-Barclay'sin Four Cornerscomplaint
21,ed not with an but a On October 1982 theanswer counterclaim.

itCourt a as a for thegranted judgment groundDistrict and recited
1,a thefailure to to the On November 1982replyfile counterclaim.

its tocourt entered its default for failurejudgment against Barclay's
8, the courtFinally,answer the on November 1982counterclaim.

itsamended final to add the failure to answer interro-plaintiffs'order
as a agatories judgment.for the of defaultground granting

In Shiprockthe Western Bank case the District Court entered a
1981,in as10,favor of the defendant on and itsjudgment July gave

thereason failure to file a to the defendant's counterclaim. Thereply
inappeal that case not attacks the for toonly entry judgmentof failure

counterclaim,thereply to but there is a claim that the weredamages
speculative.

TOREPLIES COUNTERCLAIMS

Both the Chinle and errorShiprock courts committed in granting
judgmentsdefault for failure to file a reply to the counterclaims which

were raised in these Crownpointanswers. The District Court has already
held that there is "no an torequirement anythat answer be filed

Corporation Vandever,counterclaims..." General Electric Credit v. 1
1978).R.Navajo 352 District(Crownpoint Therefore these judgments

must be reversed expectationbecause the of the bench and bargeneral
has been that no toreplies counterclaims are necessary.

The question of whether or not there should be to counter-replies
orclaims other inaffirmative new matters raised answers in a matter

which this opinion should deal with. With to therespect counterclaims
general rule is that a tomust be made a setoff or"Ordinarily reply
counterclaim... .or the thereof are as true. Under aallegations taken

providingstatute anythat new matter in the answer aconstituting
counterclaim must be demmed controverted the noby opposite party,

to an answerreply a counterclaim is 20containing necessary." Am.Jur.
2d, Counterclaim, Etc.Recoupment, Sec. 148. Given a whichquestion
is unanswered by our rules and angiveswhich this court opportunity
to pleadingmake there is apolicy, choice between a writtenrequiring
reply to a or one,counterclaim not requiring the matter to beleaving
tried on an isassumption it denied.

The modern trend in court ispleading keepto the fewpleadings
and simple. However the philosophy of which we ispleading adopt that
the purpose of is topleadings give everyone notice of the uponclaims
which they andrely the basic facts those claims so thesupporting that
parties and the court will know what is inexactly dispute. This means
that if there is a itclaim, should be stated the party makingand the
claim should know the of the it.position opposite party upon alsoThis
means where there a counterclaim,is the claimant the judgeand is
entitled to know it is admitted,whether or a of posi-denied mix those
tions. Therefore there should be anormally complaint and an answer.
If the answer raises a counterclaim or a special defense which raises
new facts or matters which clearly call for a then there shouldreply,

(Notbe reply.a specialall to,defenses should repliedbe and the
courts are cautioned to not permit defaults tofor failure to areply
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clearlyspecial or the defensedefense unless are new facts raisedthere
reply).calls for a

havingEnglish practicego ofWe do to to the Oldnot want
pleadings go boast,to as did Baron Parkeon and on. We do not want
(an reportsearly English judge) onoftwelve volumes casethat of the

pleadingsthe alone.court, were cases dismissed onhis nine volumes of
partiesrequiresimply beof thethe claims and defensesWe that all

fully developed repliesthrough appropriate new matterswhen are
raised.

only,prospectiveopinion beThe rule we announce in this will
arising problemapply only after the datethisand it will to cases with

opinion.of this

INHEARING DAMAGES

throughclearlydamages be establishedUnless the in a case can
simple documentary supplied notmotion, a shouldwith a courtevidence

give everyonepurpose pleadingsjudgment ofto noticethe of isenter
supportingupon they rely thosebasic factswhich andthe claims the

exactlyparties is inwill whatthat the and the court knowclaims so
dispute. andclaim, it should be statedif there is aThis means that

position oppositeparty making theofthe the claim should know the
party upon counterclaim, thethere is awhereit. This also means

admitted,judge it isto know whetherand the is entitledclaimant
normallypositions. bethere shouldor a of Thereforedenied mix those

acomplaint orraises a counterclaima and an If the answeranswer.
clearlyspecial forwhich callfacts or mattersdefense which raises new

(Not specialreply.reply, shouldall defensesa then there should be a
permit forreplied to defaultsto, notbe and the courts are cautioned

reply special ornew factsunless there arefailure to to a defese raisedclearly reply).athe defense calls for
havingpracticego English ofdo not to to the oldWe want

pleadings go boast, as Baron Parketo didon and We do not wanton.
(an reportedearly English judge), casevolumes ofthat of the twelve

pleadingstheoncourt, were of cases dismissedon his nine volumes
partiesrequiresimply thedefenses ofthat all the claims andalone. We

repliesfully developed through appropriate arewhen new mattersbe
raised.

only,prospectiveopinion bethis willThe rule we announce in
arising problemonlyapply the datethis aftercases withand it will to

opinion.of this

INHEARING DAMAGES

throughclearlydamages in be establishedUnless the a case can
simple documentary supplied motion, a should nota courtevidence with

very simplyhearing damages.judgment is aThisa inenter without
damagesprovesaskinghearing party exactrelief hisat which the for

computed bydamages to an authen-referenceto the court. If can be
testimonyhearing necessary. isBut ifdocument, isticated then no

hearing,required damages, be athere shouldto the of thenshow amount
findingshearingjudgment makeof a andthe factand the should recite

damages.on the nature and ofamount
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A inhearing damages simple, procedureshould be and the for
proving damages See, Blatchford, Navajois difficult. Deal v. 3not R.

(Ct. 1983).159 App.

DEFAULT FOR TOFAILURE ANSWER INTERROGATORIES

rule_does not,Our dodiscovery discoveryas the rules of the
courts,Federal for of aspecific provision entryhave a the judgment
theagainst fails toparty discovery procedureswho with orcomply

counsel,orders. Our rule "Upon discovery bystates that of anyrefusal
the party seeking discovery motion to the court formay apply by an
order 19,compelling such R. Rules of Civil Procedure.discovery."

The trial docourts have to aauthority grant judgmentthe
against a for toparty a failure with and this iscomply discovery, one
of the inherent discretionary powers all courts have. However that is a

beremedy to infrequentlyused to abuses and grossaddress flagrant
onnegligence counsel,the ofpart and the conduct of counselnormally

should not effect decisons the of theon merits case. The better practice
is for the court to it,first hear a motion andcompel discovery grantto
and then enter a ifjudgment only party obeythe refused toflagrantly
the order after notice it.of

DISPOSITION

The Four Corners case the judgment in it is hereby reversed
and it is remanded theto Chinle District theCourt with appellants to
file an answer to the counterclaim with fifteen days of the date of this
order. The appellants are also given daysfifteen to answer the inter-
rogatories on file. A pretrial conference will be conducted before the
court within fifteen of the date of thisdays order.

The Western Bank case is Shiprockremanded to the District
Court, and the in thatjudgment case reversed. The appellant will file
a toreply the counterclaim within fifteen of thedays date of this
order, pre-trialand a conference will heldbe within fifteen days of the
date of this order.
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No. A-CV-26-83

THE NAVAJO NATIONCOURT OF APPEALS OF

14,October 1983

Petitioners,BEGAY, et.al.,H.Lewis

vs.

WERO, et.al.,Harry Respondents.

(New Mexico) forTsosie, NationShiprock, NavajoWilbert Esq., Peti_
(Arizona) forDefiance, NationPete, Navajotioners. Samuel FortEsq.,

Respondents.

a Tem-partecomes Court as an ex Petition forThis matter before this
in therespondentsOrder to the above namesporary enjoinRestraining

officials from thechapterof electedinaugurationscheduled newly
the15, 1983. Because ofbe held on OctoberChapterChichiltah to
onthe election heldprocessand error found inuniqueness procedural

bycontest filed the6, 1983, and the electionSeptember subsequent
in this matter.jurisdictonthe Court haspetitioners, accepted

THE CASE BEFORE THE COURT

the of1983, positionselections were held for6,On September
the ChichiltahPresident, Vice-President, and Treasurer forSecretary

contest and peti-electionChapter. respondent'sIt from bothappears
theare voters forregisteredtioner's filed that there 935petition
andHowever, through procedurean erroneousChapter.Chichiltah

on the399 ballots wereoversight only presentedtheby respondents,
election,ofdayof 5:00 on the theday Shortly p.m.election. after

to for newthe voters waitrequiredballots had run out and were
wereMoreover, profferednew ballots that wereballots to arrive. those

aBegay resultingabsent of the Lewis H. inpicture petitionerof discre_
in day.of those that were used earlier thepancy ballots

for9, Lancer filed a1983, Raymond ComplaintOn L.September
an of ElectionNavajo SupervisorsElection Contest with the Board

2)1) election;on the of thedayof election ballotsclaiming: shortage
thatovercount in a re-count of those ballotsthat an of ballots resulted

3)cast; significant discrepancieswere there exist andlargethat
cast; and,ballots that werepresentbetween those and the number of

4) electedthat to who is in fact thea re-election be held determine
that Mr.the notes at the outsetpresident of The Courtchapter.

ChapterLancer and for the ofpositionMr. were both contestantsBegay
thatand had declared the winner forPresident that Mr. beenBegay

elected office of Chichiltah Chapter.the
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PROCEDURAL ERRORS

of BoardNavajoThe Court takes notice of the Resolution the of
Election of Council Rules andSupervisors Navajo "Adoptingthe Tribal

in ConnectionRegulations Disputes Arisingfor andHearing Deciding
25,on 1979Chapters." Maywith Local Such resolution was implemented

Mr. his asRaymond indicating positionwith L. Lancer's signature
the Supervisors.Chairman of Board of Election

onUpon Dispute Arisingthe Rules and forexamining Regulations
Elections, that comeLocal there are several sectionsChapter pertinent

into consideration:

InitiatingII. an Election Contest
partiesA. The entitled to initiate an election contestonly

shall be:
(1) A who a for the samewas candidate officeperson

contest,at the election who result he wishes to with
Chapter Elections;....therespect to

C. A to contest an election must file withparty wishing
(10)the ofBoard Election within tenSupervisors,.

dayscalendar after the of the electioncompletion
Chaptercanvass for the Election .... a statement

forth:setting

1. The Name and residence of the party contesting
the election.

2. The name of the whose to theperson right office
is contested.

3. The office the election to which is cntested.
4. The detailed facts thesupporting contest.
5. The statement shall be verified the affidavitby

of the contestant that he believes the matter and
thereinthings contained are true.

Initiating HearingIII. a

A. The Board shall review the Statement of Contest to
determine whether or not the Statement meets the
requirements set forth above. The Board shall also
determine whether or not the containedallegations in
the statement are law;sufficient as a matter of that
is, the true,would ifallegations, cause a inchange
the apparent result of the election contested.being

It thatappears the above requirements were met theby contes­
tant Raymond Lancer in his Complaint filed with the Electin Supervisors.
It is to the lack of the mandated procedural ashearing prescribed in

E)the of theregulations (lll, A, B, C,Election Supervisors D, that is
involved in this case at bar now requireswhich this review by the
Court. Because the and Contest to theComplaint Chichiltah Chapter
elections was timely pursuantfiled to the regulationsestablished of the
Election Supervisors and because there was no procedural hearing
conducted theby Election Sueprvisors, petitioners are now toforced
seek this judicial redress.
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are explicitThe are involved in this matter quitethatregulations
ahearing partyin for the whenprocedural processthe components

(Regu­a transcriptSuch matters aschallenges chaptersuch elections.
lation, of ElectionIV(A)), Super­of four members of the Boardquorum

(Regulations, IV(D)), evidenciaryand the entirepresentvisors be
(Regulations, IV(E-P)), arefor suchprocedure conducting hearing

notSuch wereprocedureswithin the context of the Regulations.found
conducted thehearing byas to noappearsfollowed there have been

filedof Election to the Election ContestSupervisors responseBoard in
Furthermore, is of the9, cognizanton the CourtSeptember 1983.

51(7) "Navajoin N.T.C. Sec.newly revised election laws found 11
(1982 edition) the forprovisionswhich enumeratesElection Commission"

A).(Petitioner's Suchelections the Exhibitcontesting chapters.by
Super­the Board of Electionprovisions mirror those that are used by

and not be herein.visors need recited
6,later, 1983, a letter wasone month on OctoberApproximately

Tsosie, Manager, Navajoto Mr. Ms.sent Lewis from BessieBegay
Commission-(Petitioner's C), indicated that "OnElection Exhibit which

6, 1983, duly meetingat a calledOctober the Election CommissionNavajo
a for Chichiltah Chaptervoted to have re-election theunanimously

Grievance" filedposition byon the "Statement ofPresident based
the finds thatRaymond Lancer." this Courtexamining procedure,In

regulationsthe of their whichNavajo Election Commissin was in violation
anindicate the of examination to be utilized whenclearly receivingtype

complaint.to review suchElection Contest and the manner in which
(Regulations, A-E). isclearlyThe out that thereregulations spelllll

adiscussingthan such matter atreviewing complaintmore to such just
becalled cannot excused whenmeeting." proceduralThis error"duly

subsequent challengeand aimportant chaptersuch issues as elections
6, "decision" reachedcomes before the In the October 1983Commission.

Commission, ordered for the ofpositionthe a election wasby special
only, onesthat to be used will be thatPresident the ballotsChapter

(Mr. Mr. Begay),the both Lancer andcontain of candidatespictures
hours).(11p.m.will a.m. to 7:00openand that the be from 8:00poll

conclusion to such re-election would be verifiedwhyThe reached as
"...(T)he for wasled a decision re-electionprimewas factor that to

the the Election Suchshortage Navajoof ballots caused Commission."by
theconclusion is at the least accurate but fails to considervery pro­

handlingcedural errors made the in their of the electionby Commission
events,contest. Such and in to thecumulatively perspectiveviewed

procedural Regulations,outlined in the of Election'sprocessdue Board
werepetitioner'swarrant this Court to find as a of law thatmatter

hearing,their a to such theprivilege hearing,denied of final notice
evidence,to a final decision based on suchopportunity present and for

complaint.

JURISDICTION OF COURTTHE

(A) "ASection VII of the indicates that"Appeal" Regulations
who to aparty wishes from the decision of the Board must fileappeal

NavajoNotice of of of the Nation- withinwith the CourtAppeal Appeals
(10)ten after is or the case dismissed. Thedays opinionthe filed

of6,Court finds the October 1983 letter from thehereby Managerthat
Navajothe the which petitioner'sElection Commission was "decision" from
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tenspecifiedwithin thefiled this actionPetitionersAppeal.thisbring
tribunalproperas thejurisdictionthis Court thehiatus andday grants

to hear this matter.

ORDER

develop-in the proceduralof the several inconsistenciesBecause
Chichiltah6, Chapter1983 at theelection held on Spetemberment of the

ballots, and,incompleteinsufficient andadmittedlywhich was based on
failed toCommissionfurther, Navajothe Office of Electionbecause

onfiled with themelection contesta in to thehearing responseestablish
9, 1983, IT HEREBY ORDERED:ISSeptember

1) Navajoissued theenjoiningorder berestrainingA temporary
SeptemberelectedpersonsCommission from those oninductingElection

15, 1983.6, on October1983, Saturday,scheduled to be held
2) to the ElectionContest that was presentedThe Election

to the Commission9,on 1983 be remanded backSeptemberCommission
with the esta-regulationswith this Order andto be settled consistent

blished the Election Commission.by
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No. A-CV-23-79

COURT OFOF APPEALS THE NAVAJO NATION

17,October 1983

JOHNSON,Hattie Appellant,

vs.

DIXON,andDelphine Appellees.DIXON Audrey

24, before Justice Nelson J. McCabeAppeal heard November 1980 Chief
Brown.Harryand Associate Justices Homer Bluehouse and

(Arizona)Tso, Rock, appearingTom of NationEsquire, NavajoWindow
Mexico,Westerman, Farmington,for of Newappellant, Esquire,the John

oftheappearing Taylor-Shaut, Esquire,for and Micheálappellees
(Arizona)Rock, forNavajo DNA-People's LegalWindow appearingNation

Services, Inc., as a the court.friend of

BEFORETHE CASE THE COURT

construction, but the courtsimpleThis case involves statutory
to whois to statute of individualsrequired interpret great importancea

within the Nation.Navajoreside
12, suit Dixon andinvolving DelphineOn March 1979 a law

(the(the here) Hattie JohnsonAudrey againstDixon respondents
here) wasa six The trialappellant persons.commenced before ofjury

its15,at On 1979 at 1:45 a.m. the reachedShiprock. juryheld March
case, damagesin the it awarded Hattie Johnsonverdict and defendant

in $15,000 puni-of infliction of emotional distress andthe sum for the
Dixon, of the$25,000in the of onedamages against Delphinetive sum

$45,000 for alienationplaintiffs. The verdict also Hattie Johnsongave
$15,000of Itdamages Delphineaffection and as Dixon.punitive against

andgive $8,000 damagesthen went on to Dixon for assaultAudrey
$16,000and Hattie Johnson.battery punitive damages Delphineagainst

recovered for assault andnothing battery.
but wasbyThe case was the theappealed plaintiffs, appeal

because it time law.provided bydismissed was not filed within the
23,The this on 1979 whenappeal Aprilfoundations for began

Hattie Johnson exemption property any takingfiled a claim of of from
under a writ of She filed claims based both Newuponexecution.

statute,Mexico and the 7 N.T.C.statutory exemptions Navajo exemption
31,Sec. 711. On 1979 Hattie filed an amended claim ofAugust Johnson

a liberal in the New Mexicoexemption, relying upon change exemption
statutes to include a homestead.

The order of which subjectHonorable Garnenez is thePerrythe
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not be appliedof indicated that New Mexico law could inappealthis
(whichN.T.C. Sec. 204 outlines theexemptionsof under 7support

Courts)in the because of the factNavajochoice of law civil actions in
statute)(our7 711 covers"specifically propertyN.T.C. Sec. exemption

from execution." The courtsubject exemptto execution and property
units personalallowed the of to 75 andexemption up sheeplivestock

to in value.property up $500
onHattie Johnson raises two issues appeal:

"First, 711, Judgmentunder 7 N.T.C. Sec. should a Debtor be
homestead,hold a apermitted grazing permit,to from executionexempt

lease, fora land-use a homesite and the necessities ofpermit, support
family";self and

"Second, impreciseif 7 N.T.C. Sec. 711 is deemed too to protect
tothat should a Debtor be holdproperty, Judgment permitted exempt

offrom excution that the herprotected by laws state ofproperty
addition toresidency, property exemptedin that thespecifically by

Code."
We inwill address these issues reverse order.

to issues,Prior to the discussion of theproceeding the Court
Services,will DNA-People'sthank Inc. for inLegal appearing this

as friend ofappeal a the court. The brief which DNA filed was excel-
lent, and the articles which were to the brief wereappended helpful.
It is limited,well-known that the resources of the arelibrary area and
it is of great assistance to the Court to furnish it articleswith which it
otherwise notwould have had access to. The excellent brief and the
materials furnished have made DNA a friend of the court indeed.

THE USE STATEOF LAW

There has been a deal of that should ourgreat argument exemp­
tion statute to be too that stateprove vague exemption statutes should
be remedyused to that and thatproblem, against argument the law that
a tribal enactment lawpreempts state has been raised. It is true that
when an Indian Nation fieldenters a of wherelegislation there bemay
concurrent state, statejurisdiction by jurisdictiona is ousted and
preempted, exclusiveleaving jurisdiction.tribal Fisher v.See District
Court, 424 U.S. (1976); Washington382 Biggs, "Trial 54Preemption,"

(1979).L. Rev. 633, 640-643 However this is not preemptiona of state
jurisdiction such,as isquestion it a situation in ourwhich statute is to
be interpreted.

7 N.T.C. Sec. 204 a scale of togives sliding laws be applied in
the inNavajo Courts civil action. The statute is:

"(a) In all civil cases the Court of the
Navajo Tribe shall laws of theapply any United
States maythat be applicable, any authorized

theregulations of Interior Department, and any
ordinances or Tribe,customs of the not prohi-
bited by such Federal laws.

(b) Where any doubt arises as to the
customs or of the theusages Tribe court may
request the advice of counsellors familiar with
these customs and usages.
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(c) bynot coveredmatters that areAny
Tribe,theand ofusagesthe traditional customs

and regulations,Federal lawsby applicableor
Navajoof thebyshall decided the Courtbe

• of the state into the lawsTribe according
lie."maymatter in disputewhich the

of constructionobvious ruleIn the statute we use theconstruing
onsayswhat itto the as a whole and readyouthat are read statute
to(a) for the lawpreferencea mandatoryits face. Subsection states

Sub-within that preference.be and law is not listedapplied, state
(c) that are not"mattersonly anythat if there arerequiressection

(a) of statethe applicationthe listed in subsectioncovered" lawsby
law be mandatory.will

of 7of 5 TitleChapterwithin the scheme7 N.T.C. Sec. 711 fits
a statutes whichis with number ofoutlining procedure.court It placed

to "cover"and is intendedclearlywith itexecuting upon judgment,deal
propertyexecution andof which is tosubjectthe "matters" property

TribalTherefore, Navajosince theis execution.exemptwhich from
judgmentwith indealing propertyenacted a provisionCouncil has

was correct inthe Districtexecutions, Shiprockthe District Court of
appellant urged uponit the state law theruling applyits and could not

it.
exemp-forprovisionhas aNavajoGiven the fact that the Code

Itthe state hasexemptions.it be ususual to usehighlytions would
not, diversityin ofrecognizedbeen that federal courts needlong

Erie R. Co. v.cases, laws.proceduraladhere to statecitizenship
(1938). as isTompkins, 64, judicial system,Navajo304 92 TheU.S.

administeringforindependent systemthe is anjudicial system,federal
case,That thebeingto within its jurisdiction.those who comejustice

to howcourt, Navajo asCourts, policiesthe as do federal followNavajo
RidgeByrd v. Rural Electricbe BlueNavajothe Courts should run.

(We not, doCorporative, Inc., (1958). do as the federal525356 U.S.
the same outcomecourts, substantiallyofpolicy providingconsider the

the same outcomeprovideis often to notpolicyas the state courts. Our
values).and culturalNavajoin order to interestsprotect

at a time in whichwas in 1959Our choice of law statute enacted
a takeover. Historywas of stateNavajothe Tribal Council afraid

state anda which mirroredsystemshows that the Council chose judicial
jurisdiction.ofassumptioncourt in order to a statepreventfederal models

that thethe intentexpresseschoice of statute clearlyHowever the law
possible.to whereverNavajo applyTribal Council wanted lawNavajo

Thehave created? intentNavajowould the Courts beenwhyOtherwise
statutes,Navajooflaw, consistingof Navajothe Council that we apply

(custom) all caseslaw is and inplain,the common law and decisional
matter is "not covered"the should make certain that thecourts carefully

ofto the use state law.before orby considering proceedingour law
place.have its Ourmayis state law notThis not to thatsay

thinking andlegalofstatutes are thelargely product Anglo-European
foundmodelsdrafting, upon legislativeand are basedthey frequently

case, state cases andbeingin That thelegislation.state and federal
a statute.Navajoin of ofinterpretationsimilar statutes be used aidmay

of are used in alegalis artThis the case where wordsparticularly
than actually applyingfar different matterstatute. However that is a

law.state
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FROM EXECUTIONAS BEINGLAND INTERESTS EXEMPT

to reads:uponstatute we are called construeThat

(b)"(a) of thisin subsectionprovidedasExcept
section, subjectbe tothe shallfollowing property only

fromexemptpropertyexecution all other shall beand
executions:

units,(1) sheepin excess of 75Livestock
the the which animalsdebtor to have to selectright

to keep,not 75 units he wishessheepin access of
the debtor inofany personal propertyand other

$500,of of the debtor to havethe valueexcess
inthe excess ofto select which notright property

the value he wishes keep.of to$500
(2) title is in theAny chattel to whichlegal

which holds a lawfulplaintiff or theupon plaintiff
lien, writ of theprovided specifiesexecutionthe
chattel.
(b) byThe declared subsectionproperty exempt

(a) of this section is not from or saleexempt execution
in an auction or recovered for thebrought judgment
purchase theprice propertyof the so aslong property
remains in the of thepossession purchaser."original

This statute is not but onquite to construe its face.vague easy
The Police seize all livestock in of 75Navajo may sheepexcess units
and all ofpersonal property in excess the value of All other$500.

(i.e. other than or isproperty personal exempt.livestock property)
aboutWhat land?

A grazing permit land,has been held to be an interest in and
the same would to acertainly principle apply permitland-use and a

Lee,homesite 1 27, (1971);lease. Estate of R. 32 Estate ofNavajo
Nelson, 162, (1977). Peshlakai,1 R.Navajo 165 In the case ofEstate
the Window Rock District considered inCourt landNavajo policy ruling

whether thereupon could be adverse within thepossession Navajo
(December 1982).Nation. Order, 30,andOpinion No. WR-CV-304-82

In that thecase Honorable Tom Tso ruled:

"This is intentcourt bound the of theby
Navajo Tribal Council as in itsexpressed enacted
laws, readingand the ofprovisions Chapter 5
of Title 3 pertaining permitsto it isgrazing
clear that the Navajo Tribal Council did not
intend anyonethat but a permitee authorized by
the Committee andGrazing Superintendentthe
should ahave to use oflegal right the lands.
Since the lands are agiven to particular person
for his or her particular use and cannotthey
be in any way transferred or withoutgiven
official permission, it is toimpossible obtain an
interest in Navajo fullyland without complying

Nelson, Navajowith the statute. Estate of 1
(1977)."162,Rep. 165
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thecorrect, discussions onTso was and he was in hisJudge correct
of a theprinciple, Navajonature land tenure. AsNavajo general

in trust fortitle or are heldNation either holds direct to lands they
Navajo Although Navajothe Nation United States. individualtheby

Nation, theNavajoor clans the wherefamilies lands withinmay occupy
use,for individual ourNation has a scheme lands forNavajo allocating

not orchangemayland scheme assumes that theregulatory individuals
This wasin the land.Navajothe interests the Nationjeopardize of

enacted,was and fromknown at the time the execution statueexemption
exempt.meant to bereadinga of the statute is clear that land wasit

land, inter-use in the andThe individual has a or a interestleasehold
with the Navajothat would be interference Nationference with interest

land)(i.e. becannotitself. Since tribalproperty propertyIndian and
or delay,adverse lachespossession,lost the doctrines oflegalunder

interestof a orinterests in such in the nature useproperty lease-hold
clearly providesthe statutebe lost under execution unlesscannot an

for it.

OFNECESSITIES FOR SELF AND FAMILYSUPPORT

avoid fixed dollarstatingWherever statutes shouldpossible
changesamounts, because, noted, money"The value ofas Montesquieu
withoutcauses,a thousand and same denomination continuesfrom the

Laws,Spirit XXIX, Ch. 16.the same of Bk.thing." The
of self andfor supportOur statute does for "necessitiesprovide

value ofoffamily," namely sheep personal property $500.75 units and
necessity supportbasic forlaw,Under common were theNavajo sheep

inhad that mind byof obviouslyself and and the Councilfamily,
(i.e.personaloffigure of units and worthchoosing sheep $500the 75

non-land) inflation ratesoutrageousis thatproperty. difficultyThe
do not have the1956, 75 andsheephave existed since and units $500

is what thebecause thatwaydid then. hold thistheyvalue We must
statute.go beyondstatute and we thesays, cannot

are oftenstatutesexemptionIn the of statepractice legislatures
the legislaturerequireIndeed state constitutionsamended. some Western

in order toprovisionto a constitutionalexemptionenact liberal laws as
situation.the current economicassure that statutes reflectexemption

noharsh, jurisdictionwe haveWhile our to beruling may appear
to It to theenlarge up Navajothe of statute. isprovisions this Tribal

soif it chooses.Council to make more exemption provisionsliberal

DISPOSITION OF APPEAL

andThe order of the District Court is affirmed clarifiedShiprock
in accordance with this opinion.
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No. A-CV-19-83

COURT OF APPEALS OF THE NAVAJO NATION

19,October 1983

DESCHINNEY, SR., Appellant,Daniel

vs.

NATION,THE et.al., Appellees.NAVAJO

J. Wilson, Raton,Robert Esq., New Mexico for Appellant. Claudeen
Arthur, Justice,Bates Department Rock,of Window NationNavajo

(Arizona) for Apellees.

This matter come before the Court on ofhaving stipulationthe
the parties and the Court ITbeing advised, ORDERED,IS HEREBYfully
ADJUDGED AND DECREED that appealthis is with prejudice.dismissed
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No. A-CV-23-83

OF OF NAVAJO NATIONCOURT APPEALS THE

20,October 1983

MANUELITO, Appellant,Harry

vs.

MANUELITO, Appellee.Louise

(New Mexico) Appellant.forLight, NavajoHerman NationEsq., Shiprock,
(New Mexico) forMettler, Appellee.Esq., Shiprock, NavajoEarl Nation

day ofmatter,The filed the 23rdappeal in the above entitled
theby1983 and considered ChiefSeptember, having been received

801, finds that service inJustice to 7 N.T.C. Sec. the Courtpursuant
6(a) of the Rules of Appel-this matter was not in accordance with Rule

was not filed in accor-requiredlate Procedure and that feefilingthe
(b) the2(a) filingwith the Procedure in thatAppellatedance Rule of

fee late and not filed with the Notice of Appeal.was
therefore,is HEREBY DISMISSED.The above mattercaptioned
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No. A-CV-11-83

NATIONOF OF THE NAVAJOCOURT APPEALS

21,October 1983

BEGAY,Leonard Appellant,

vs.

DENNISON,Betty Appellee.

McCabe,before J. Chief Justice and Associateheard NelsonAppeal
Justices B. Walters and Brown.HarryRobert

Mexico)(NewNation forToledo, Esq., Navajo Appellant.Irene Crownpoint,
(New Mexico)Tsosie, Navajo Nation forEsq., Shiprock, Apellee.Wilbert

801(b),Pursuant to 7 N.T.C. Sec. the Chief Justice found that
in thegrantedcause was and thisprobable present appeal above-cap-

Oral was to Court onargument presented Septembertioned matter. the
28, 1983, the Court has found that the be remandedWherein matter to
the District Court at for further consistent with thisShiprock findings
Order.

I. BACKGROUND

The issue in front of the Court is the of apropriety summary
being issued in the action filed with thejudgment paternity Shiprock

District Court. It from the filed andappears petitionssubmitted and
13, 1982,related court documents onthat December the Honorable

Henry Whitehair found a ofthrough "Judgment and Deicaration Pater-
nity" that Leonard was in fact the father ofBegay natural Gina Anna
Dennison. bar,In the of the caseexamining procedural components at
the Court takes note of the that afact was utilizedsummary judgment

the court inby reachingdistrict the conclusion of thelegal paternity
Moreover, theissue. Motion for enteredSummary Judgment and signed

the court was ofby anydistrict absent memoranda ofsupporting points
and for benormally required actionable,authorities motion toany Rule
7, CivilRules of While RuleProcedure. 28 of the Rules of Civil Proce-
dure does not mandate any affidavits or memorandumsupporting of

authorities,points and it is a tocertainly good practice have any and
all such tosummary judgment actions be suchcomplete legalwith argu-
ment to essence,warrant the court to suchgrant motions. In therefore
the district court while not suchrequiring documents insupporting

entered,such motion toallowing be acted this motionupon without
accompanying authority necessary addition,and Inlegal itanalysis.
further that dueapears to several counsel withdrawing represen-from
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to the motiondefendant, that the answerthe interests of theting legal
assistance, and that suchlegalwas withoutsummary judgmentfor

such motionsthe of answers and otherof defendant filedstrippingaction
that the defen-magnitude,was of suchpertinent to the actionpaternity

of theto the natural fatherwas in found bedant/appellant essence
the districtfindingor fact byminor child without conclusiveany proof

court.

Summary JudgmentUtilization ofII.

spelltothis furtheropportunityThe Court would like to take
of the Nation toNavajofor the Courtsrequirements necessaryout the

28Rule ofsummarytool of aprocedural judgment.utilize theproperly
a assummary judgmentcovers the role ofthe Rules of Civil Procedure

In order to make effective andin of Nation.Navajoused the Court the
shall servedevice, a file andparty"...use of the civilappropriate
(7) before thedayssevenor his counsel at leastupon opposing party

opposingshall serve affidavitspartyset for trial. The adversedate
(2) of In addition Rule 28to that date trial."dayswithin two prior

'be forth as"that the of shall setproofmakes clear burdenabundantly
depo-pleadings,. be forthwith if the. . The shall renderedjudgment

file, withsitions, togetherand admissioninterrogatoriesanswers to on
genuine anyis issue as to materialshow there noany,the affidavits if

judgment as ofto a matter law."fact and that the is entitledmoving party
added).(Emphasis

as action to establishto that an issue such anIt is hard envision
toas material fact" andany anycannot have issuespaternity "genuine

action be entitled tosummary judgment paternitythe in amoving party
paternitywhole of isconceptas a of law. Thejudgmentsuch matter

conclu-fact and make substantialfor the court to act as a true finder
weigh responsesas the the and to themoving partysions to merits of

Itfather. is also clearalleged extremelyevidence of theprofferedand
thetotally ignored responsethe court defendant'sthat when district
void"-,"null that the court wasbeingfor blood as andand motion tests

in anfinding importantrole a source of fact suchcircumventing its as
matter.

to testis device whetherSummary procedural designedajudgment
sufficiencyIt the ofto trial. does not determineproceeda case should

it the of the evidencepleadings, sufficiencythe nor does determine
issummaryat true of the topresented purpose judgmenttrial. The

demonstrate, affidavits,the use theparty bydetermine a can ofwhether
is aor in that therediscovery, genuineinformation learneddepositions,

found,isof If a factual issue thecontroversy. genuineissue fact in
factwill be denied. If no material issue of issummary judgment motion

be there is no need for a trial and the court willdisputeto inshown
is to win onpartyenter on behalf of the who entitled thejudgment

ofbasis the facts.disputed
adopted implementedCourts have and our ownNavajoWhile the

Procedure, proceduralto thiscorollary analogyRules of Civil the
Procedure,in Federal Rules of Civil Rule 56.is found thequestion

our rules the analysisSuch rule is consistent with that found in and
for to such matter before the trial commences.necessary a court decide

fact, but,ofis not used to decide an issuesummary proceedingA
Laboratories, Inc.rather to whether one exists. Pharmasealdetermine
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Goffe, (1979).753,v. 90 N.M. 759 summarySuch use of a isjudgment
in essence an remedyextreme that should not be unless thereemployed
is not the doubt as to the of an issue of materialslightest existence

Mascarenas, (1979).199,fact. Fischer v. 93 N.M. 200-201
mind,With such inanalysis the Court cannot reconcile that such

summary wasjudgment clearlywhen there is such material factsgranted
as a paternity action that warrants a full and tocomplete hearing

all the agather pertinent facts and evidence to reach full and fair
result. There were no reached or similar resultstipulated agreements
which, in the circumstances,most andunique specific would warrant
the ofissuance a summary paternityin an action to establishjudgment
of a minor child.

III.

Because of the discussion and for needforegoing the to establish
factslegal and conclusions the ofregarding proper disposition this

matter, IT IS HEREBY ORDERED:
1. This action bepaternity remanded to the courtdistrict for

a full and complete hearing:
2. (30)Counsel will attend pre-triala conference within thirty

of thisdays Order to decide on the issues be presented,to and the
evidence to be submitted. Such material will be written and submitted

court;to the district
3. A (90)be heldhearing within ninety of this todays Order

allow the full ofpresentation witnesses, evidence legaland argument.

SO ORDERED.

-117-



No. A-CV-24-83

COURT OF OF THE NAVAJO NATIONAPPEALS

26,October 1983

BARBER,Harold Appellant,

vs.

BARBER,W.Lorene Appellee.

L. Weems,Damon Esq., Appellant.New Mexico for AlbertFarmington,
Hale, (Arizona)Esq., Rock,Window Appellee.Nation forNavajo

petitionThis for Writ of before this CourtCorpusHabeas comes
as the the District Court onappeal from decision rendered by Shiprock

25,June 1980. This motion asubsequent follows a filed forappeal
ofchange entered herein the entireCustody by dispo-the andappellee

is onsition scheduled for a full the Court of Novemberhearing by Appeals
4, 1983 to is the ofpetitionresolve the nature of the which issuevery
child interfere thecustody. Because the Court does not wish to with

opportunitystatus children Court fullpresent of the until the has and
case,to hear the is asmerits of the such not favorable action-request

remedy extraordinaryable will be in the cases.onlyrelief mostgranted
This case come the Chief Justice of thehaving before Acting
Nation of TribalNavajo Navajoto Title 7 Section 801 the Codepursuant

14(a)pursuantand to Rule of Rules of Procedure and theAppellatethe
advised theundersigned fullyreviewed the file and inhaving being

itpremises, petitionis that the ishereby above-captionedORDERED
AppealsHEREBY DISMISSED due to the of the Court of reviewtimeless

of the matter in question.
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No. A-CV-28-82

NAVAJO NATIONOF APPEALS OF THECOURT

31,October 1983

SR.,CHISCHILLY, Appellant,Oscar

vs.

CHISCHILLY, Appellee.D.Elizabeth

(Arizona) for AppellantNavajo NationGeorge, Esq., City,Richard Tuba
(Arizona) forYazzie, Rock, Appellee.NationNavajoWindowLarry Esq.,

15th ofdaymatter filed theabove-captionedThe in theappeal
Chiefreviewed theNovember, 1982, bybeen received andhaving

801, finds:Justice to 7 N.T.C. Sec.pursuant
the Court anda of the matters on file in DistrictThat review

ofgrantingcause for theprobablethis Court determines that no exists
appeal.an

itmatter be andabove-captionedIt is ORDERED that thehereby
is DISMISSED.hereby

-119-



No. A-CV-26-83

OF NAVAJO NATIONCOURT OF APPEALS THE

31, 1983October

Petitioners,BEGAY, al.,et.Lewis H.

vs.

al.,WERO, et. Respondents.Harry

The the that an Order forrequestsmatter before Court herein
in issuedRehearing injunction byand of Execution be issued theStay

and14,this Court October counsel for Intervenorson 1983. While
theopportunity quash temporarywish that have the toRespondents they
theissued, the issue now moot Amendedrestraining consideringorder is

25, and1983,Order issued which outlinesby this Court on October
now wishclarifies those issues that and intervenorsvery respondents

Order, the Court on itspresent Byto for such Amendedargument.
own to Ben DuBoise Vice-Presidentclarified that those wit:persons,

theSecretary/Treasurerof the as ofChapter; RoselynChichiltah John
inauguratedChichiltah were elected andChapter, duly subsequentlywho

that werepositions theyfor these and remain in thosepositions hereby
such, intervenors/respondentsduly inducted.. As the matter that

onlyto the is and the that awaits actionpresent court now settled issue
a stipulatedthe ofhearing by Supervisors,is the Board Election and/or

positionas the for thehearing,to such and final re-electionagreement
of President for the Chichiltah Chapter.

So ORDERED.
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No. A-CV-32-82

COURT THE NATIONOF APPEALS OF NAVAJO

15,November 1983

MARTINE, Petitioner,Edgar

vs.

WHITEHAIR,THE HONORABLE HENRY
of Ramah, Mexico,Judicial District New Respondent.

The issue before the Court for a for ofis Petition a Writ Man-
damus this Court to the torequesting Henryorder Honorable Whitehair
reconsider a Motion for Reconsideration due to error inalleged finding
the ofburden aproof primaand case failed to demonstratefacie that
the mens ofrea a criminal offense. While in the relatedreviewing
documents to this thepertinent petition, proce-Court finds that such
dural directive to the Court is not the of inwithin relief availablescope
the instant case. Petitioner is familiar with such rules of asprocedure
adopted thisby Court and can seek alternative remedies anthrough
appellate procedure. This Court not judgewill order a District Court
to areconsider motion whichin the trial has heard andjudge already
ruled on. inOnly the most extraordinary situations will the ofprovince
the Court of Appeals be brought operationinto a mandamusordering
action aagainst judge.trial Such being the facts found herein and
upon review theby 801,Chief Justice 7to N.T.C. Sec.pursuant
petitioners request for this Writ of Mandamus herebyis dismissed.

SO ORDERED.
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No. A-CV-30-83

COURT OF NAVAJOAPPEALS OF THE NATION

16,November 1983

BEGAY,Gilbert Applicant,

vs.

TSO, rel,TOM exTHE HONORABLE
McCABE,and Real Parties Interest.Alyce Emery in

the a arequest party presentlyThe matter before Court is from
in the Court ofwithin the Window Rock District forlitigaton praying

ofAppeals writs,to a number to wit: writgrant extraordinaryof
mandamus, notice ofcorpuswrit of a habeas andprohibition, request

requestPlaintiff be from the outset that suchappeal. should informed
and extra-for relief to the Court of are of theprayers Navajo Appeals

can in the circum-nature and be mostordinary only granted prevailing
con-request clearlystances. The over-all tenor of moreareplaintiff's

byofquestionsidered as on the self-incriminationinterlocutory appeals
Courtthe of such theplaintiff request,in a civil action. Because

relief ateveryherein as discussed each and forprayerdenies below
this of the district courtstage proceedings.

The issue the is a civil action of a vehicularbefore District Court
death boundaries Nation.Navajothat occurred within the exterior of the

to of vehicularevent, chargeSince that defendant theplead guiltyhas
Arizona)(District Septemberin of onmanslaughter Federal District Court

26, to Crimes1983, VAC,No. CR-83-84 PCT thepursuant Assimilative
Act, 1153, Court18 U.S.C. Secs. Defendant moved the District1112.
for a in a motion forrequestMotion in Limine and of an additional

toa be forcedprotective order to that defendant would notguarantee
Window Rocktestify at a trial that could lead to self-incrimination. The

Court, Tso,District denied for bothrequeststhe Honorable Tom such
the thisMotion in Limine and for a order. Defendant filedprotective
appeal extraordinaryfor such relief.

of theThe Court of held that the CourtsAppeals repeatedlyhas
Thompson v. GeneralNavajo Nation do not honor interlocutory appeals.

Corporation, Marilyn(1977); TodachineElectric Credit 1 Nav. R. 234
Navajo Pelt,Tribe, al., Hugh(1977);v. v.et. 1 Nav.R. 245 Pelt Elaine

Dorothy1 v.(1979);Nav.R. 127 and Hoskie HarrisonHoskie Y. Mike
Hunt, Sr., (1979);and andHarriette Pete and James 2 Nav.R. 129

Ford, Inc., (1979).Tom 147and Lorraine Sellers v. Babbitt 2 Nav.R.
The special procedures mandamus, special procedureof andprohibition,
are to in theaid the Court of excessesjurisdiction, correctAppeals

(1982).Wilson,court,trial 63and to Wilson v. 3 Nav.R.compel action.
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7 N.T.C. Sec. 302 this court to hear fromgives jurisdiction appeals
final and orders of the Trial Court. Aside fromjudgments appeals,

1) orthis court has to hear where a writjurisdiction specialcases
2)or, theorder is or to out itsnecessary proper jurisdiction,carry

3)or,Trial Court is the Trial Courtjurisdiction,itsacting beyond
fails or Sec. 393.to act within its 7 N.T.C.jurisdiction.refuses
Rule 16 of the of the last sectionAppellate implementsRules Procedure
by mandamus,for the and otherproviding procedures prohibitionof
special remedies.

The is fromappeal appealthat is before the Court anpresently
an order of the District Court final order. Suchwhich is not a

haverequests been denied the Court of as notrepeatedly by Appeals
Nez, (1980).review,for Inripe the Matter of 3 Nav.R. 15 The entire

appeal that has been now to this Court is the matter ofpresented
whether plaintiff can that tendcompel testimony mayfrom the defendant
to incriminate him in hascollateral lawsuits. Because defendant subse-
quently toplead the federal he is no able toguilty charges, longer
utilize such claim as incrimination when such in our Navajoexamination
courts is to be entirely based on the facts the crime ofconcerning
which he Evidence, (22);was convicted. See Federal Rules of Rule 803
and, Furtado, 1970)Asato v. 474 (Hawaii,P.2d 288 criminal(prior
conviction was admissible as evidence of in later civil suitnegligence

transaction).from samearising
From the facts presented, it that the fact of the criminalappears

prosecution is that which is directly part of the civil action. Such
judgment in a criminal action is available as evidence a subsequentin
civil action where the judgment is offered for the ofsingle purpose

itsproving existence,own fact,where such existence is a material in
which case the judgment is conclusive as to the fact of its rendition.
Evidence, 30 Evidence,Am.Jur.2d. Sec. 985. See McCormack on 2d
Ed., p. addition,739. In such evidence has its own valueimpeaching
when used in the district court. ld.

IT IS HEREBY ORDERED that defendant's for a writapplication
of mandamus, prohibition, certiorari, habeas forcorpus request a stay,
plus Notice of areAppeal denied. The Courthereby also wishes to
point out to defendant's counsel to re-examine the and numbervariety
of writs which were of therequested Court and to be sure that such
future pleadings are consistent and of proper application.

IT IS FURTHER ORDERED that this matter be and is hereby
DISMISSED.

16,November 1983

DISQUALIFICATIONORDER OF

The Court on its own motion, hereby disqualifies the Chief
Justice of the Nation,Navajo McCabe,Nelson J. from on theacting
above-entitled matter in favor B.Robert Walters as the ChiefActing
Justice.

ASSUMPTION OF JURISDICTION

I, Robert Walters,B. Trial ofJudge Nation,the Navajo hereby
assume jurisdiction over the above-captioned matter as the appointed
Acting Chief Justice therein.
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No. A-CV-12-83

NATIONOF OF THE NAVAJOCOURT APPEALS

17, 1983November

HEREDIA, Appellant,Michael Thomas

vs.

HEREDIA,Tracey Appellee.Ruth Ann

J.Nelson McCabe24,heard 1983 before Chief JusticeAppeal August
Brown.Associate B. Walters and D.Harryand Justices Robert

(Arizona)Rock, Nation forBenjamin of WindowCurley, Esq., Navajo
Ericson, Michaels, Navajo Nationand of St.Appellant Esq.,Robert

(Arizona) for Appellee.

THE FACTSBACKGROUND OF

for NavajoThe the Court of thepresents Appealscase at bar to
withdivorce actiongrown stipulatedNation a situation that has from a

and sovere-to a NationNavajo jurisdictionjudgment question involving
observed thebyover a matter. essential facts asdomestic Theignty

had filed and cross-initiallyCourt is that above-captioned partiesthe
toJune,a 1982. Subsequentfiled for of marriage duringdissolution

theiraction, ofsignatures respectivethis the theparties through
counsel, outlined the termsstipulated judgmententered into a which

everyand one ofand conditions marital dissolution. Eachof their
Courts of the Navajothese was within theprocedural actions conducted

ourbroughtNation and at collateral actions inanyno time were there
inlegalsister courts. several counselemployedDefendant Heredia has

to thejurisdictionhis to and haveattempt Navajoboth contest Nation
allegedofof the non-legality judgment overturned becausestipulated

The ofcompliance his retained counsel. Courtbetween himself and
also of entered into theAppeals bytakes notice the several orders

Window Rock this matter and finds that suchDistrict Court regarding
were law and ofNavajoorders and in with Rulesproper compliance

to theaddition,Procedure. In Mr. this matter FederalbroughtHeredia
(District Mexico) P,District Court New No. 83-0034 wherein theof Civ.

andDistrict Court the for lack of personal subjectdismissed action
filedjurisdiction.matter Mr. Heredia has an actionrecently,Most

Court,within the 11th State of NewCounty,Judicial District McKinley
Mexico, againsta order therequesting temporary restrainingCV-83-308

hisPittsburgh and Coal fromMidway Mining Company garnishing employee
The orderwages. restrainingDistrict Court has such againstentered

with togarnishee 1,the effective November 1983 an Order Show Cause
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a23, action presentsat the court for November 1983. Such state
exclusivelyto a of action which isjurisdictional contradiction cause

of the nature ofwithin the of the Nation becausejurisdiction Navajo
childthis domestic matter and further due to the and minorpetitioner

Moreover,the Nation.residing Navajowithin the exterior boundaries of
of the Courts of theMr. Heredia has submitted to thelong jurisdiction

documentsNavajo pertinentNation his of all andby filing necessary
out the United StatesFinally,of this domesticgrowing controversy.

attemptDistrict Court such when defendant'supheld analysis dismissing
to seek federal over a Court matter.jurisdiction Navajo

of the stipulatedThe issue includes thepresented propriety
25, 1982, as toquestionas entered Order of thejudgment by August

in of 7garnishment lightwhether of defendant's werewages properthe
decisions,N.T.C. Sec. and if such255 and related Court of Appeals

should continued of the that suchgarnishment light possibilitybe in
have been satisfied.arrearages

9, 1982,On November Court enteredthe Window Rock District
an order as to defendantreflecting whyboth an Order to Show Cause

or the stipulatedshould should not be held liable for child andsupport
proalimony decree and to hear a se motion defendant to andby modify

25,vacate the entered Defendantstipulated judgment Auguston 1982.
did not attend such letter to the courtbut instead filed ahearing
which was the as an answerinterpreted Window Rock District Courtby

However,to the show to defendhearing.cause his absencethrough
prosecute motion,and such court the defen-modification the found that

dant did not meet his for theproofburden of in the matter and found
petitioner. 9, 1982,On issued a wageNovember the district court
garnishment thedirecting Pittsburgh Midway Mining Companyand Coal
to garnish the defendant's in the ofwages per payamount $400.00

1982,Onperiod. 19,December the defendant filed in the district court
a motion to the such motion and thequash garnishment pleadings to
matter was finally heard the Window Rock District Court onby April
18, 1983. An order proceduralwas issued the facts and find-reciting
ings protheregarding garnishment matter, the se the defen-filing by
dant, and the powers of the of the Nation to orderNavajoCourts
garnishment for child 18,On 1983 a Notice of wassupport. May Appeal
filed in this Court which is the subjectnow matter for this review.
The Court of inAppeals examining the Order of the Wndow Rock District

18,Court of April 1983 hereby finds no and affirms suchirregularities
order as 29,entered. On August 1983 the Court of and theAppeals
Window Rock District Court petitioner'sreceived a letter from counsel
which essentially stated that maydefendant have in fact satisfied the
garnishment order by 9,entered the district court on November 1982.
Petitioner's letter indicated that Mr. Heredia paid approximatelyhas
$7,200 15,since December 1982 when garnishmentthe order went into

Moreover,effect. petitioner's request for a whe-hearing to determine
ther the writ should be isdischarged now before this Court and should
be set for such determination Moreover,accordingly. the Court has
been byinformed the Navajo of PublicDepartment located inSafety
Window Rock that a certain half-ton whichpickup truck was awarded to
petitioner has been removed Therefore,from such containment. in light
of such information before the Court and because of further information

the status ofregarding outstanding unliquidated community debts and
respective properties, the Court as part of this Order remands to the
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a asRock Court to the financial andrequiring findingWindow District
of the parties.interestsproperty

WAGE AS A REMEDY FOR CHILD SUPPORTII. GARNISHMENT

a judicialchild aswage supportThe issue of forgarnishment
thethe of and beforeAppealshas been debated before Courtremedy

Foster,Navajo Utility Authority Navajov. 3 Lawlower courts. Tribal
Lee, 3 Nav. R.30, 1983); Foster v.1099-1108, (SeptemberJournal

(1981).(1982) Tsosie, Nav.R. 182 Theand In the Matter of 3203
of suchparthas while anremedy, integralCourt determined that such

matters,in child supportrelief available for suchequitable non-support
sole andparentwhere aacceptable remedyis an to combat situations

garnishedthebychild are entitled to such financial assistanceminor
have utilized theHowever, Appealsof decisionspast Courtparent.

7coupledof "all statute with7 N.T.C. Sec. 255 writs"language
701(a) theparty" upholdingto the in"remedy injuredN.T.C. Sec.

examiningchild matters. Inof inremedy wage garnishment support
to examine theno been forwardanalysis, broughtsuch mention has

in 9 Sec. 1303.as found N.T.C.very explicit languageand enabling
asfor such debts childA clear and mention of enforcementspecific
is foundto indebted parentbe held the for thesupport by employer

the of the 9 Sec. 1303:within text N.T.C.

N.T.C. Sec. 1301"An entered under 9order
contemptbe enforced bytheagainst parent may

ahave effect ofand also theshallproceedings,
remedies,In toat law. addition otherjudgment

any employer,may tothe issue an ordercourt
trustee, or other withinpersonfinancial agency,

Tribe,of the indebtedjurisdictionthe territorial
payparent toto and to over theto the withhold

court, moneys or to due.clerk of due become
ofor eitherNo of theproperty parents

enforcethem, execution toexemptshall be from
bypaidordered to becollection of the amounts

added).(Emphasiscourt this section."under

the in the aboveIt is hard for the Court to find but obviousanything
relief asstatutory equitable wage garnishmentscheme which allows such

Moreover, ofpartthe Sec.in the Courts of the Nation. secondNavajo
ofthere fact no to the suchexemptions power1303 indicates that are in

Thus, wage garnishment,in action aequitable predicted uponrelief. an
that canparentit is stated in the of the statute neitherplain language

toclaim the attributable actionsstatutory exemptions garnishmentnormal
Thus,the action. we hold asbefore Courts on a childNavajo support
enablinga matter of that thestatutory interpretation languagelaw and

of 7 N.T.C. and 1303 enable the District CourtsSec. 255 9 N.T.C Sec.
the to towage anyof Courts of the Nation orderNavajo garnishment

trustee, or within the terri-employer, personotheragencyfinancial
jurisdiction garnishmenttorial of the Tribe for Suchsupport.child

at Order to Showaction must be first and substantiated theproven
to beprocess protectionsCause which is but one of duehearing many

aafforded all to There is verythe such action.necessary parties
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andthe Conference to meeturgent Navajoand serious need for Judicial
financial procedurefurther rules and format for such court anddevelop

future implemen-and the Court makes such recommendation forhereby
tation .

to andThe Court would like to take this reviewopportunity
Foster,Navajo Utility Authority v.modify partin the of Tribalholding

1983).30, this deci-3 Law 1099-1108 InNavajo Journal, (September
sion, as anthe issue of for child waswage garnishment support upheld

In holding,for orders. ourequitable remedy enforcing supportchild
we stated:

courts,trialpractical"As a matter of to theguidance
are:todaythe sanctioned this Courtprocedures by

1. issuance of a writ of garnishmentThe
to thea third sumsrequiring party holding payable

judgment to state whetherdebtor to in courtappear
and in what monies are owed to the debtor for the

of of order the thirdpurposes againstthe anentry
over;party to thepay money

of2. to the Court to issue a writApplications
judgment debtor, whichexecution the ofupon wages

will be served the Police anby Navajo by making
of the as to andinquiry employer employment wages

owing, and those sums Federalreceiving permitted by
added).law." (Emphasis

In debtor",such as the Courtre-examining language "judgment
finds that such is too broad is now to belanguage onlyand modified
actionable for a debtor who is a entitled to childjudgment party sup-
port. The Courts of Navajothe Nation are not to allow suchgoing
equitable remedy as for other than childwage garnishment support
enforcement. If such actions as execution on 7 N.T.C. Sec.property,

seq.701 et. is not sufficient for the to act acivil creditor onjudgment
debt due and thenowing, subsequent may onlyexecutions be the
alternative until the Tribal Council sees to enact theNavajo requisite

forlegislation such equitable relief as forwage garnishment judgment
However,creditors. in herein,the and as recited thefindings ruling

Courts of the Navajo Nation are within their statutory authorization to
enforce and honor such forrequests wage garnishment out ofgrowing
an order for Thus,child support. this modification of the ofruling
Navajo Utility AutorityTribal v. Foster is to who isonly clarify in fact
entitled to such relief and who has tostanding bring such actions
before the Courts addition, Navajoof the Nation. InNavajo in Tribal
Utility Authority v. Foster this Court recognized the due process claims
that presentedwere by TribalNavajo Utility Authority regarding the
procedural safeguards to be afforded the garnishee-employer. In that

stated,decision we

"...In the case of executions,wage we hold
that it is sufficient if there is an opportunity to
be words,heard. In other if there is a writ of
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employer complywhich the cannotexecution
theor which would inplace employer jeo-with

regulatoryof afoul of somepardy running
have thescheme, rightthen the willemployer

amounts.clearlyto or overobject permissiblepay
to adviseemployerIt will be sufficient for the

of return toforNavajo purposesthe Police the
toor for thepolice employerthe court theby

court and have anobjectionfile an with the
Attemptsbe heard in that fashion.toopportunity

paidwhich can beto circumvent valid orders
as disobedi-severelywill be dealt withlegally

Navajo Lawto a court order." 3ence lawful
atJournal 1107.

consistent with theTherefore, and furtherlight holdingin of the above
toare mandated allherein, processduefindings such considerations

bybe the Courtsgarnishmentin a action and will followedparties wage
of the Nation forthwith.Navajo

III.

decision, the CourtIn of found within thislight holdingsthe
transpiredthatproceduresnow wishes to examine the wage garnishment

wasthe The order that entered onin instant case. District Court
of the defendant for9, garnishment wagesNovember 1982 ordered of

the costs andpetitioner's"...child certain debts andsupport, alimony,
thatorder and finds thefees." The Court has reviewed suchattorneys

as the schedule forwageOrder entered was somewhat to exactvague
toattributable thegarnishmentthe and for the specific particulars

adebts, readingand fees." Even liberalalimony attorneys"certain
of indefiniteperiod perpe-would find that order could run for asuch

a time limit. Because wagecloud over the enforceabletuity casting
Nation,the Navajois of for Courts ofgarnishment first theimpression
on theis in fact valid basedthe Court finds that such order issued

the formto the inexisting obligation petitioner by respondentowed the
Moreover, herein that all futureof child the Court directssupport.

Navajoorders Courts of the Nationgarnishment byissued the District
of to bespecify certainty wages garnished,in reasonable the schedule

equitablethe amount or sum the of such attach-certain and duration
be inaddition,ment. In due must maintainedprocess proceduressuch

order to the the court the toguarantee parties opportunityall before
have a due to termin-hearing jurisdiction,and contest the garnishment

of thedebt,ation satisfaction of etc. Withemployment, implementation
such of the of theprocedures Navajoof created the Courtsby Judges

Nation, to assist indebtedprocedural adoptedsuch can besafeguards
toand for be affordedparent(s) garnishee-employer protectionthe the

Act,Rightsunder due of Indian 25processthe clauses the Civil
U.S.C. 1 Sec. 1Rights,1301 et. and the Bill of N.T.C.seq. Navajo

seq.et.
The instant the wherein defendant hascase fact situationpresents

arrearagehis theapparently paid, through garnished wages, outstanding
was Because of suchthat due and and minor child.owing petitioner
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byevent and due to the Courtpresentedfurther to the information
29, herebyof of 1983 the Courtpetitioner's attorney Augustthe letter

Window Rock Districtfinds that the Writ of ordered thebyGarnishment
and an immediate9, dischargedCourt on November 1982 be hereby

thebe further claims thathearing any outstandingscheduled to settle
claims,parties unliquidatedIn such on thesemay proffer. rehearing

the be presented:Court the informationhereby requests following

1. and all debts that theAny outstanding unliquidated parties
have due owing party;and to the other

basis2. The status which was thecommunityof any property
or, alternative,of of,the be in theStipulated Judgment finally disposed

theany that has been of to transfer betweenproperty disposed prior
parties be indicated as a source of traceable that oneproceeds party
may other, truck;owe the to wit: 1979 GMC pick-upthe

3. Determine the of the fees as requested bystatus attorney
petitioner thelight 14,in of the Clause whereinStipulated Judgment,
parties fees;to bear costsagreed attorneytheir own and

4. and theAny all other facts relevant to debts and obliga-
tions of the parties.

IV.

Because of the caseprocedural components encompassing this
and further todue the fact a minorthat child is involved in the ulti-
mate action,outcome of this the Court enters thehereby following
orders:

1. ISIT HEREBY ORDERED that the Order of Garnish-Wage
ment entered theby 9,Window Rock District onCourt November 1982
be and is DISCHARGED;hereby

2. IT IS HEREBY issuesORDERED that the of unliquidated
debts from this actionarising divorce be remanded back to the Window
Rock CourtDistrict for of fact consistent with the informationfindings
required Order;as instated this

3. IT IS FURTHER HEREBY attorneyORDERED that the issue of
fees be heard and a be entered Windowfindings by the Rock District
Court as to the costs found;attributable to the soparties if

4. IT IS most toRECOMMENDED the Nationurgently Navajo
Judicial Conference to Rulesformulate of andCourt forms associated
with such procedures the uniform and consistentregarding implemen-
tation of wage garnishment for child within the Courts thesupport of
Navajo Nation.

SO ORDERED.
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No. A-CV-13-83

OFIN THE COURT APPEALS OF THE NAVAJO NATION

18,November 1983

NATION, Appellant,THE NAVAJO

vs.

ATCITTY, Respondent.JAMESJUDGE

JusticesJ. and AssociateAppeal before Chief Justice Nelson McCabe
HarryRobert B. Walters and D. Brown.

Prosecutor,Yazzie, of theProsecutor,Chief OfficeLarry Esquire,Kee
WilbertNation, Rock, (Arizona), for Petitioner andNavajoThe Window

(New Mexico)Tsosie, for theNavajo NationEsquire, Shiprock,of
Defendant.

Court in responseorder now comes before thissubsequentThis
1983,3, byto dated Juneto made an Orderlegal arguments pursuant

in of theand correct lightthe Chief Justice. Such review is proper
Prosecutor forof the of the Chiefbymemorandum law submitted Office

sur-with the issuesthe Nation. This order now isNavajo presented
a that the Honorablepetition askingthe for writ of mandamusrounding

matter captionedbe assume in theAtcitty jurisdictionJames commanded to
Navajo Curtis, SR-CR-1570-83, District Court ofv. No.Nation Darrell

Nation,the ofNavajo Shiprock.District

FACTSSTATEMENT OF

was filed in theApril 9, 1983, complaint ShiprockOn a criminal
named for 17 N.T.C.violatingDistrict Court the above defendantnaming

John in443, complaint signed bySec. Sexual The was EverettAssault.
Maythe Nation. OnNavajohis official as a Police Officer ofcapacity

10, the and1983, complaintthe District Court dismissedShiprock
it Woody complainantreasoned that "can be refiled Davis as withinby

(10) of sexualallegedten Mr. is the victim theworking days." Woody
forsubsequentassault The Motionperpetrated by Darrell Curtis.

On MayReconsideration filed and denied the District Court.bywas
10, 1983, the for District refiled andShiprockDistrict Prosecutor the

insigned complaintthe as the in his official thecomplainant capacity
time, for a trial wasjurysame cause of At the same a demandaction.

issue the requestedfiled with the court. The District Court failed to
the for the NationNavajocriminal summons and the Office of Prosecutor

a of theseekingfiled writ of this reviewjudicialmandamus with Court
District Court's of the matter.disposition
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writ orawherejurisdictionfound that it hasThis Court therein
(2)(1) of its jurisdiction;the exercisecompleteis tonecessaryorder
itsbeyondwhich isact of the Trial Courtremedyto or anprevent

unlawfullyit(3) to act whereor, Trial Courtcause thejurisdiction;
Sec. 303.7 N.T.C.wtihin its jurisdiction.or refuses to actfails

the Court ofbeforeare original proceedingsActions under this statute
16,Ruleproceedings.as arethey specialare notAppeals appeals

Rules of Procedure.Appellate
criminal(1) asignwho mustThis case the issues oflegalraises

of(2) or warrantissue a summonsthe of the court tocomplaint; duty
(3) Navajoof theand, rightthecomplaint;arrest the of aupon filing

prosecutorsone of itsbyNation to a trial criminal filedupon complainta
thisgiveswhichto the statutory provisionThese are all issues that go

unlawfullyor sheact where hethe to order a tojurisdiction judgeCourt
Therefore, injurisdiction.or refuses to act within his or herfails

due to theand furtherof the above need to settle this matterlight
Court,Code and thisof the Tribalenabling statutory provisions Navajo
Court.of thisjurisdictionthe on file to be within thepetition appears

7topursuantcauseprobableIt is further found that there exists
801(b) of theand jurisdictionN.T.C. Sec. and it is within the realm

presented.Court to decide the issues as now

for theI. Who must the to a CriminalSignatory Complaintbe
NavajoCourts of theIssuance of a Criminal Summons in the

Nation?

issuepertinent legalThis issue is the most andperhaps pressing
to be Court focuses on isenablingresolved. The statute that the
found in 1801 which states:NavajoTitle 17 of the Tribal Code Section

"No shallNavajofiled in court of the Nationcomplaint any
be valid it bear of thesignature complainantunless shall the

witness, qualified Judgeor witness acomplaining by duly
of the the or the ofNavajoCourts of Nation Chairmanby

Council,Navajo repre-the Tribal or his authorizedduly
"sentative.

John,The in Everettcomplaining witness this matter was Officer
Division of isNavajo Safety, Shiprock absolutelyPublic District. There

no doubt that Officer John has the to as thecapacity sign complaining
Moreover,witness. when the role of the Office of the Prose-examining

cutor 985,found in 2 N.T.C. Sec. the combined functions of Navajothe
Division of Public Safety with the Office of the Prosecutor mandates

clearlythat the can thepolice sign complaint prose-the and thatofficetj
cutor file the criminal action

seq.,In 2 N.T.C. Sec. 981examining the TribalNavajoet.
Council has outlined the duties and ofsuccinctly responsibilities the

1
26,On January 1983 a was Judgesheld between the ofmeeting

the Navajo Nation and Office of the Prosecutor for the Navajo Nation
wherein it was thatagreed prosecutors and officers willpolice begin

criminalsigning based oncomplaint their information and belief that a
crime has occured.
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Office of the staff for of actionsProsecutor and the criminalprocessing
before the Courts such is theNavajo authorityof the Nation. Within

to institute of the of theability before the Courtsproceedings judges
Prosecutor,Navajo Nation when... the he has infor-opinion"in of the

that offenses suchcommitted, prosecute personsmation have been and to
Thus,extent of reasonableto the full the law." if the officer haspolice

17 accord-then,information violation of 14such Titlesregarding and/or
filecomplainthe or she criminal andingly, signatorycan be a to a

toaction with await the decision assuch the Office of the Prosecutor to
"instituteprosecution abilitywhether forward. of the togowill Because

rests to the Office of thewithin theproceedings" powers granted
Prosecutor, tothen the Prosecutorsuch authorizesprovisions clearly

complainta on thesign Navajobehalf of Nation.
A scenario been batteredbadlya who havefinding person may

stillmayand unable to or a be actionableactually sign verify complain
of victim. contrarythe Office the Prosecutor on of the Aby behalf

eitherwould of who areholding personscreate further victimization
Therefore, into as a orsignunable witness.complainant complaining

the of criminalmaking requisite related to thefindings processing
of thethe finds as an officercomplaints, longCourts herein that as

Division of or of the Prosecutor hasNavajo Public the OfficeSafety
of the and thecomplaintreasonable information as to the authenticity

offense, or be a to thesurrounding signatoryfacts such he she may
hasancomplaint. abundantly injured partycriminal It is clear that

at law or have it dismissed.remedy quashtheir to either such complaint

aII. of or WarrantDuty uponthe Court to Issue Summons
offiling a Criminal Complaint.

Inherent of of the Nationprovince Navajowithin the the Courts
responsibility upon properis the of summons and warrants theissuing

of a criminal the the Prosecutor.filing by Office ofcomplaint
2It is clear that the function.prosecutor prosecutingthe has

CF-8-82)(as1972 indicates thatbyN.T.C. Sec. amended Resolution
in thepurposes Departmentone of the of the Office of Prosecutorthe

"to involving allegedof Justice is to all casesprosecute completion
is theof the Code Itpersons..."violations Tribal IndianNavajo by

disposeof to andmandatory duty "investigate, prosecutethe prosecutor
1974(2).within N.T.C.of all cases his or her ..." 2 Sec.jurisdiction

to 7authorityWhile these statutes the thegive prosecutor prosecute,
253(1)Sec. to issueNavajoN.T.C. enables the Courts of the Nation

summons orsuch warrants to a criminalapplicable prosecution.

III. to ofRight filing ComplaintTrial a Criminalupon

651(a)7 N.T.C. for..." a trial andSec. outlines the province
ofby jury by demand,trial of issue fact." Theany party, upon any

Nation toNavajo by prosecutorand its is entitledthrough absolutely
their in court." is to be"day process upheldIf assemblance of dueany

Nation,the Courts of it critical that theby Navajo importancethe is of
the inprotections prosecutorsame an accused tograntedafforded be

and To suchfiling prosecutingthe of a criminal thwartcomplaint.
would be dueprocess.undermine the Suchprocedure Navajo judicialto

-132-



the jurisprudence dynamicis an inherent element inprocess protections
theis found withinequallyin the federal and state courts andfound

the of the Nation.procedures Navajomandates and of Courts
Navajo v.the matter of NationIT IS HEREBY ORDERED that

ShiprockCurtis back to theDarrell No. SR-CR-1570-83 be remanded
AtcittyDistrict Court the Honorable James D.with the instructions to

file such criminalto the Office of Prosecutor the togrant opportunitythe
thethe and to further instructcomplaint initially brought before court

Criminal summonsShiprock District Court to issue the appropriate
to thispertinent cause of action.

IT before thebroughtIS FURTHER ORDERED that the matter
juryto schedule aShiprock District Court be allowed the opportunity

651(a).trial as mandated 7 N.T.C. Sec.by
SO ORDERED.

-133-



No. A-CV-33-83

COURT OF APPEALS OF NAVAJO NATIONTHE

7,December 1983

In Re Admission to Practice of
S.Margaret WILSON and Vance GILLETTE

to forpracticeBased the Motion for admissionupon foregoing
(stateGillette,Margaret attorneysS. Wilson and licenseddulyVance

courts) Prosecutor, Yazzie,and the Kee andby Larryfederal Chief
advisedbeing fully in the premises.

IT IS ORDERED

That S. Gillette are admitted toMargaret Wilson and Vance
withNavajobefore the Courts of the Nation in association thepractice

ofOffice the Prosecutor.

-134-



A-CV-34-83No.

NAVAJO NATIONOF THECOURT OF APPEALS

7,December 1983

of:AppointmentIn Re
Frank BROWN

Kee YazzieLarryProsecutorProsecutor, ChiefThe Office of the
as a processof Frank Brownforhereby petitions appointmentthe Court

server.

ORDER

advised in thefully premises:Being
processas athat Frank Brown is appointedIT IS ORDERED

server.
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No. A-CV-33-83

COURT OF APPEALS OF THE NAVAJO NATION

14, 1983December

to of:In Re the Admission Practice
Vance GILLETTE

1983, the7, NavajoDecember Chief of NationOn the Justice
practiceissued Order an to before thegrantingan association license

Navajo conjunctionCourts of the to Vance Gillette to inpracticeNation
Order,ofwith Office of Since date such itthe the Prosecutor. that

Justice the Nation thatNavajohas come to the attention of the Chief of
ofhas to Courts thatAppealsVance Gillette forwarded documents the

bynot the and anpractice requiredare in accordance with procedure
attorneyin a licensed toattorney either licensed or association with

NavajoCourts thefollow when business before the ofconducting legal
the of the NationNavajoNation must be of lawsabsolutely knowledgable

Navajothe of Nation in theirand Rules of Procedure for the Courts the
Advo-the Courts.conduct and business conducted beforeprofessional

held tothe Courts areNavajocates and counselors beforepracticing
Associaton.the of of the American Barhighsame standards conduct

Deschinny Contempt Court, 66,Nav.R.In the of in of 1Matter Daniel
(1972).67

Prosecutor, Gillettethe of the Mr. hasconjunctionIn with Office
Justice which demonstr-forwarded documents to the Office of the Chief

forates and a theunfamiliarity Navajo disregardwith law general
license.for such associationproper research conduct appropriateand

Sup-th Oath of Office ingoodIt was a faith and Swornupon showing
NavajoCourts theof for to that the ofport Motion Admission Practice

to law in associationNation allowed Gillette the ability practiceVance
the Plan ofwith the Office of Such Oath as found inthe Prosecutor.

ACS-157-83,Prosecutor,for of the states thatOperation the Office
each and the Office of the Prosecutors doevery person working within

laws the"...solemnly Navajoswear... to and defend the... ofprotect
Gillette,Mr.transpired byNation..." Because of the events conducted

thattherefore, herebythe the Nation finds suchNavajoCourts of
bymatter demonstrates of the Oath of Office sworn to Mr.a violation

Gillette violates attorneyand the and conduct of an associated tospirit
before the of the Nation.practice NavajoCourts

It is HEREBY the Order Mr. Gillette thegrantingORDERED that
the of the dated Decemberpracticeassociation to with Office Prosecutor

7th, 1983, Order expire onlyis REVOKED and that this shallhereby
aupon completionthat Mr. Gillette has demonstrated successfulshowing

of the exam beforeNavajo practiceNation Bar and admitted to the
Courts the Navajoof Nation.
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No. A-CV-33-83

NAVAJO NATIONCOURT OF APPEALS OF THE

14, 1983December

re Admission to Practice of:In the
WILSONS.Margaret

7, 1983,On December the Chief Justice of the NationNavajo
issued an Order an license to before thegranting practiceassociation

of withNavajo conjunctionCourts the Nation to S. Wilson inMargaret
Order,Office of the of such it hasthe Prosecutor. Since that date

thatNavajocome to the attention of the Chief Justice of the Nation
S. of the Chief Justice aMargaret Wilson has forwarded to the Office

thedeposed involvingsworn and Affidavit to an issueattesting directly
Chief fact. SuchJustice which is both untrue in substance and in

will not be the Courts of thepractice by Navajoallowed or tolerated
Nation a who is a licensed authorizedespecially by person duly attorney
to practice before state and federal courts. The whole andspirit

the thatmeaning behind of an Affidavit is to set forth factspurposes
Affidavits,are both 3true and accurate the affiant.by attesting

11,Am.Jur.2d CourtsSecs. 20. No document that is to theproffered
of the Naton is accusa-Navajo insulting,should contain whichlanguage
tive, Wilson, (1982).63,or 3 64-65improper. Wilson v. Nav.R.

NavajoAdmission to law before the Courts of the Nationpractice
is indeed a and not a In the of Practice of Lawprivilege right. Matter

Navajo by Melody Dickerson, (1982).in the ItCourts 3 Nav.R. 166
was aupon good faith and the Sworn Oath of Office inshowing Support
of Motion for Admission to Practice Navajothat the Courts of the Nation
allowed Margaret Wilson the to in withability practice law association
the ofOffice the ofProsecutor. Because the events conduc-transpired
ted Ms.by Wilson, therefore, the ofCourts the NationNavajo hereby
finds that such matter demonstrates a violation ofof the Oath Office
sworn to Ms.by Wilson and violates spiritthe and conduct of an attorney
associated to practice before the Courts of the Nation.Navajo

It is theORDERED that Order Ms. Wilson the associa-granting
tion to practice with 7th,the Office of the Prosecutor dated December
1983, is REVOKED andhereby that this order shall aexpire only upon
showing that Ms. Wilson had demonstrated successful ofcompletion the
Navajo Nation Bar exam and admitted to before the Courts ofpractice
the Navajo Nation.
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COURTWINDOW ROCK DISTRICT

21, 1983January

-83No. WR-CV-01

DAMON, YAZZIE, MIKE,EDITH REBECCAMONICA
WAUNEKA, PLaintiff, v.and ELEANOR

KEETO,MacDONALD, PAUL,E. ROYPETER FRANK
COMMITTEE,2, 4; ADVISORY NAVAJOJOHN DOES 3 and

COUNCIL, COUNCIL;TRIBAL andTRIBAL NAVAJO
TRIBE,CONTROLLER OF THE NAVAJO Defendants.

Tso,Honorable Tom Judge presiding.

THE FACTS ON RECORD

betweensimple disputeThis law suit comes to the court as a
thebywho has the to use lands ownedrightindividuals overprivate

which are the subjectNation. It is to title to landsNavajo brought quiet
suit is more complexand claims. However theconflictingof separate

Navajowho a member of thethe and one isparties, plaintiffbecause
Advisoryactions of theCouncil, legislativeTribal contend that certain

Committee were illegal.
claimplaintiffsare Thesimple.The basic facts of the dispute

established athe name of Damonby Georgethat in 1967 a gentleman
Rock,of Window andcommunityuse area in what is now thecustomary

a interest whichpropertythat the use Mr. Damon had wascustomary
Thewife and children could inherit.he could hold and which his

Damon,Georgethe widow and ofdaughtersin this action areplaintiffs
the Damon family.to the land him andclaiming rights through

the ofbywhen a nameThings complicated gentlemanbecame
8,dated NovemberagreementNakai Nez his thumb to anput print

for 20 years through "usage,1935. That Nakai Nez heldagreement says
"a land between theup strip lying Agencyand that Nez would ofgive

East,on the and the landsand the Rock of the mesabuildings Cap
Mute, Indian, North,the and Charlieheld Carl onformerly by Navajo

Keto, Indians, on the South...." In return forNavajoYazzie and John
acres, wagon,these 100 Nez was to receive a farm a harness set and

he could "haul ten cords of wood."
livingThe Damon that Nakai Nez was with thefamily says only

to thefamily, right relinquishDamon with the he had no 100implication
acres. In event Damons that there was never a consent onany saythe

area. That assertion ispart customarytheir to their usegive up
and sevensomewhat clouded the inconsistent fact that the decedentby

area,in the the childrenof his children have held grazing permits
having theirs in the 1968.years following

unclear,as as to what theyet exactlyThere is some dispute,
Nez,relevance the 100 acres Nakaiby includingis of surrender of the
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of the land.to a and the locationprecisehis make surrenderright
can no stretchbyin the 1935description agreementThe land contained

legally precise.be said to beimaginationof the
Area Director ofActinglife when theThings tobegan coming

(Bureau Affairs) the ChairmanArea of Indian notifiedthe OfficeNavajo
a "admi-Navajo 16,Tribal December 1982 that certainof the Council on

area,acres, in Rock wasreserve" of 100 located the Windownistrative
defendanttribal trust thereafterVery shortlyrestored to land status.

of behalf of theaccepted NavajoMacDonald the return the land on
T ribe.

29, DevelopmentOn December the Office of LandNavajo1982
disputea five individualscompromiseentered into of withagreement

area,the that not include thebut didregarding disputed agreement
plaintiffs.

the the withdrawal ofPreviously approvedCommitteeAdvisory
(December 17, 1982), 28,disputethe land in and on December 1982 the

-the the ofday compromise expenditurebefore wasagreement signed
$70,000 approvedsettle the claims of Willie Keeto and was byto others
it.

MacDonald,Subsequently defendants Paul and Keeto received
theAdvisory Committee for homesite leases in area. It hasapproval

theappeared to court that the resolution withAdvisory Committee
defendantrespect to MacDonald's homesite has been theapproved by

Affairs,Bureau of Indian but that those of Pauldefendants and Keeto
not, and thehave Bureau will withhold action of all therightsuntil the

to this caseparties are resolved. Defendant MacDonald has already
been as a subject temporaryremoved of relief Bureau action.by

plaintiffsThe ask for a order totemporary restraining stop
land,on the preventconstruction further decisions on the land until

paid,iscompensation to halt financial connected with thesetransactions
events, preventto the use of tribal andemployees, equipment materials
in thedeveloping land, and to otherwise freeze action until the case is
decided. Plaintiff Edith asks onlyYazzie this relief not on her own

claimant,behalf aas but on behalf of the Navajo public.

STANDARDS FOR TEMPORARY RESTRAINING ORDERS

Temporary ordersrestraining short-lived,are to bemeant and
they can be granted until the court theonly can hear matter in more
detail in a later for relief while the suithearing is Weintraubpending.

Hanrahan, 1970).v. (CA7,435 F.2d 461 a plaintiffWhat asks for
when arequesting temporary restraining somethingorder is drastic and

the courtsomething will notusually grant, unless there is a very
strong indeedshowing that there will be an which cannot beinjury
later healed and that it is desirable for such action to be taken.
Youngstown Sawyer,Sheet (D.D.C.& Tube Co. v. 103 Supp.F. 978
1952). aBefore acourt can grant restraining order, ittemporary must
be that:satisfied

1. There is to be immediategoing irreparableand injury;
2. merits;There is a of theprobability success on and
3. is harm to theThere whichmoving party outweighs
any harm to the opposing party and to public.the National

Sharkey, Supp.Prisoners Reform Asso. v. F.347 1234
(D.R.I. 1972).
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LAW IN THIS CASETHE

court hasstandards, alreadyThese are and thisvery high
orderrestrainingfordown the aplaintiffs' request temporaryturned

are toentitledcompelling showing theyfor their failure to factspresent
relief.

andplaintiffs' application,A on thelengthy was heldhearing
receive docu-testimony andthe court had the to hear liveopportunity

ofconclusion thisThe factualsupport application.ments in of the
enoughclaims but notis thesomethingcourt that there is to plaintiffs'
seriousVeryorder.restrainingto the ofentry temporarymerit a

atraised, enoughthere is notfact butquestions of and law have been
to action the court.point justify bythis drastic

irrepar-be immediate andThe Court not convinced there willis
usegrazingout that thebecause, while theinjury plaintiffs pointable

actuallystrong showing theyof isthe land will be there nodestroyed,
theirbyis also cloudedto for reliefgraze. specificuse it Their claim

has been that afor centuriesclaims for and the lawmonetary payment,
a tomoney paymentifwill not from doing somethingcourt someonestop

is the fact thatThere alsoproblem.an will resolve hisinjured party
Paul,E. Willie Keeto12, sent to Frankon 1983 letters wereJanuary

affecting this matterit not act on resolutionsRoy sayingand Keeto will
Courts."bybeen resolved therights partiesall the of all the have"until

some ofresolveshold whichTherefore there is in effect administrative
in home-theiragreed,the the have alreadyneed. Further defendants

areapprovalsuntil alltheysite lease will not buildapplication, that
had.

thatcourt to show theis before theenoughThere not evidence
of theclarificationThe court needsplaintiffs probablywill succeed.

1935claim, agreementof theimpactof the 1907 use thecustomaryeffect
the land. Thetheir toparties affecting rightsand the actions of the

itpresentedand law togoodalso a more argumentcourt must have deal
theby Advisoryor of actionsinvaliditythedeciding validitybefore

attachesvalidityof thatCommittee. This Court follows the presumption
notit will actacts, legislature,to of the andparticularlyofficial those

This is not toto resolution.invalidate an Committeehastily Advisory
beact, it must clearsay illegalthat will invalidate an butthe court not

isthe court extended.an act is before the hand ofillegal stayingthat
to plain-of a thesatisfactory showingThere has been no harm

If constructiontiffs harm to theoutweighs any opposing parties.which
halted, of contractbuildingis in breachthen the defendants could be

Thiscommitments, obligations.and otherpurchasematerial commitments
advantagehave the ofcourt notes that tribal officials will notoutgoing

to live.they placestribal and that will have to find otherhousing
of moneyof deal thatlosing greatDefendant Paul has a sufficient risk a
forof be him. Oflightthe court does not find the hurt towright

action, and itall Affairsdepend uponcourse this will Bureau of Indian
resolved.has indicated it will withhold until this matter isaction

impro-ofAllegationsThe is in this case.public greatconcern
of allocatedpriety beingmonies and landspublic being spent public

has theserious,without and the courtfollowing areproper procedures
the ofpublic However,interest in since Bureauvery much mind.

(and theapprove)Indian Affairs has not will notapparentlyapproved
monies, legallycan beexpenditure publicof and land vestedillegally
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thesetrial resolvedivested, to a full andproceedis tothe solution
to interestpublictheinjurysees no irreparableThe courtquestions.

ofnow, stategiven things.the present
temporarynot issue atell it shouldSince the courtpointsthese

onrestraintevidence ofhas beenrestraining order, and since there
courtfor theAffairs, it is appropriateof of Indianpartthe the Bureau

the organtospeakingBureau, organ sovereignask the as the of oneto
action onanother, withholdingofpolicythat it continue with itsof

resolved.can bethe case hereto this case untilmatters before it related
jurisdictionone within theis a under law andNavajoThis matter falling

AffairsIndianto the Bureau ofcourt, representsof courtthis and this
resolvetothis, Bureau, forumappropriatethat not the is the moreand

this dispute.
relief, the interestsit is inSince is temporarythe Court denying

theirpresenttoopportunityof the have ajustice plaintffs rapidthat
for ana orderseparateenterfinal case. Therefore the Court will

pretrial proceedings.andtrial, discovery appropriateexpedited rapid
ofproblemsof themanycase decided thenquickly,If the is tried and

theto say,Needlessthe will be resolved.possible injury plaintiffsto
possible.asstand astheydefendants like to know where soonwould

a temporaryforconsiderations, applicationthese theBased on
there beshouldDENIED, reapplicationwith forrestraining order is leave

a in relief.change meritingcircumstances
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WINDOW ROCK DISTRICT COURT

1, 1983February

No. CP-CV-74-80

TOLEDO, Plaintiff,VIRGINIA v.

BENALLY,CHEE B. Defendant.

Tso, presiding.Honorable Tom Judge

Chee B.the motion ofopinion uponThis and order is based
Thematter. motion forBenally, above-captioneddefendant in the

for an order14, 1983, moves the courtChange Judge, Januaryof dated
"according togroundsthe Tom Tso on thedisqualifying Honorable

byfurther involvementattorney's anymovant's and his belief that
outcomeunfavorably influence theJudge mightTso in the cause of action

byan affidavit executedbyat the trial." The motion is supported
"he will be unableB. his belief thatBenally simplyChee which states

case, thathe believesto obtain a fair and trial at theimpartial since
and towards him."Judge prejudicedTso is biased

that his motion forin his affidavit also statesThe defendant
12, Judge Tso fromdisqualified1981disqualification, Augustdated

16,Septemberreflect onover the case. The court recordpresiding
his fearstatingan "affidavit of defendant"1981 defendant submitted

without toplaintiff respectthe in favor of theJudgethat decidemay
of theprejudicemerits of the before him reason of bias andbythe case

a in torespectin that the has demonstrated suchjudge positionjudge
further shows thatcounsel, Battles. The court recordshis William P.

defendant", no appropriatewas ofonlythe document filed "affidavit
was filed.disqualificationmotion for ever

words, a lackand assert ofsimplyIn other the motion affidavit
Tom Tso. Thea of to Judgeand belief asimpartiality impartiality

previously changedaction wascourt takes notice that the venue of this
to Rockthe and WindowCrownpoint City finallyfrom District to Tuba

District.
isthis whether thequestion arisingThe from motionprocedural

to act.the court whichgive grounds uponmotion is sufficient to
court, arejudgesin the of a or rule ofNormally, absence statute

impar-a of in the interest ofdisqualified publicas matter andpolicy
the has in a matter or wheretiality where there is an interest judge

Am.Jur.2d,46the has a of to ajudge party.degree relationship
or of court for theSec. 86. is a ruleJudges Where there statute

orof the that a statute ruledisqualification a there is view suchjudge,
justiceofliberally accomplish object assuringshould be construed to the

oror interest relations.by judge'sfree from bias influence caused a
Id. Sec. 88.

to disqualifica-this case is a rule of with respectIn there court
Proceduretion. The of Rule 7 of the Rules of Civilpertinent portion

is:
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on ofmay"The himself motionjudge disqualify
own motion. When aone of the or on hisparties

himself, a of the order shallcopyjudge disqualifies
ato Chief Justice who shall name newbe sent the

theto hear case."judge

maywords, a bejudge disquali-In other the thatsimply providesrule
motion, but it not the forby provide grounds disqualification.fied does

that the rule the court the"may" givesThe court notes word in the
use of judicialto or the motion based the soundpower grant deny upon

discretion.
This motion and affidavit theparticular conclusory provides

to There arejudicialcourt no basis which exercise discretion.upon
to a accusation of a lackmany disqualify judge generaland agrounds

Am.Jur.2d,of can include reasons. See 46impariality many Judges
197,throughSecs. 94 a of fordiscussing myriad grounds disqualifica-

tion.
The ofcourt concedes that in some the ajurisdictions filing

and affidavit of withoutgeneral conclusory disqualification demonstrating
sufficient,facts is Howevershowing prejudice Id. Sec. 210. since our

rule for a motion of orprovides disqualification may grantedwhich be
discretion,not as a matter of the that facts theuponrule is the which

motion forth. The correctdisqualification is based must be set Id.
rule for our courts would be:

"Sufficient factual matters must be stated to
show bias and on the of the toprejudice part judge
the extent that it may andreasonably substantially
appear that his actions the trial will be soduring

that a impartialinfluenced fair and trial notmay
Thus,result. it has been stated that the test of

the ofsufficiency an affidavit adisqualifying judge
is whether its content shows that the party making
it has a well-grounded fear that he will not receive a
fair trial theat hands of the and thatjudge, allega­
tions of facts that are frivolous ormerely fanciful
will not asupport motion to ondisqualify the ground
of prejudice." Id

Some states provide litigants with the to removeopportunity a
from ajudge case eitherby making a motion and noshowing forground

orremoval asimply making motion asupported by boilerplate affidavit
of bias and prejudice. Others provide that detailed and specific grounds
for disqualification must court,be shown. Our rule of which makes the
question one of motion,discretion to apursuant fits the latter descrip-

(For disqualification practice,tion. a discussion of Federal See Laird v.
Tatum, 824, (1972)).409 U.S. 34 L.Ed.2d 50

Pursuant to the "affidavit 12, 1981,of Defendant" dated August
the defendant fears that the will be due tojudge prejudice an unspeci-
fied bias of the towardsjudge advocate,defendant's tribal court William
P. Battles. The affidavit fails to personalshow bias of the ofjudge
such degreea as to adversely affect the defendant's interest. The

NationNavajo (whichCourt of Appeals has previously decided that bias
case)is not shown in this is not sufficient to adisqualify judge:
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"... law states thatamplethere is case which
isbias a not sufficient toagainst party's attorney

a cases in which theIn thosedisqualify judge....
has beenattorneybias of a towards ajudge party's

of thedisqualificationheld sufficient grounds [for]
alwaysthe haveJudge, basis for disqualification

biasshown of ofthrough personalbeen affidavits
a affect the client'sdegree adverselysuch as to

Yazzie, v. ofp. 216,interest." et.al. Board
Supervisor, (1978).Education 1 Nav.R. 213

discussion, the CourtTherefore, based the foregoingupon
enters the orders:following

Benally1. of Chee B. datedThe motion for disqualification
14, insufficiency,is for factual andJanuary legal1983 DENIEDhereby

motion; andprejudicewithout to the renewal of the
be upon specific2. Should the be it must mademotion renewed

theand ofby partymust be sufficient affidavitsgrounds supported
his andand counsel in accordance with this opinion;

a3. be and set forAny hearingsuch motion must noticed
Court;before the and

orby4. be a brief memoran-such motion mustAny supported
the motion withsetting legaldum forth the in ofarguments support

citations in of suchappropriate support arguments.

SO ORDERED.
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COURTROCK DISTRICTWINDOW

7,1983February

No. WR-CV-565-82

OF:ESTATEMATTER OF THEIN THE

DESCHEENY,REED Deceased/

Tso, presiding.Tom JudgeHonorable

because of anown motionthe court'suponis madeopinionThis
BureauMcCabe, Jr., thefrom Edwardparte receivedex communication

Shiprock Agency.of theSuperintendentof AffairsIndian
determiningdecreeprobateof aentrytheThe letter follows
be allocatedtopropertyof thea determinationheirs and the ofmaking

oforderthat theletter indicatesIndian Affairsto heirs. The Bureau of
forreturnedwritten, beingand isas"cannot be processedthis court

decree isthat thedeterminationlegalto make aIt ongoescorrection."
ofof our statute limitations.not valid because

Association doesNation Barof the NavajoThe listmembership
bar, and thisourmember ofis anot show that the Superintendent

(1) isSuperintendenttheof the facts thattakes noticejudicialCourt
(2) Navajoof thethe CourtsNation andNavajoa of theJudgenot

Affairs.of Indianthe control of the BureauNation are not under
of theconduct of an officialis theis before the CourtWhat

ato makeauthorityto himself thearrogatingBureau of Indian Affairs
Navajoaruling bya validlaw toNavajo contrarydetermination of

court.
juris-of law in thisof the practiceThe is a exercisepoorletter

fact that theall, theignoresFirst of the letterdiction for two reasons:
limitations, and theofto the of the statuteparties questionfailed raise

matter ofbut astatute is notclearly jurisdictionallaw is that the
51 Am.Jur.it.defense, raisingit can be waived notbyaffirmative and

limitation428, the2d, Actions, 4, 430. ThereforeLimitation of Secs.
a memo-relied uponin the letterapply Secondly,does not this case.

toregardCounsel withrandum of the former Judicial Branch General
Gudac, "Stale Probatein actions.probatethe statute of limitations

and(October 1976). it is theCases," 15, judgesIn the NationNavajo
TheSec. 255.determine the law. 7 NTCnot their whoattorneys

Solicitor)(now has theonlycalled theattorneyChief for the Court
- the deter-not which overridelegal rulingstoauthority give opinions

mination a the BIA letter is bad law.of Thereforejudge.
thealso overlookedAgencyThe of theSuperintendent Shiprock

the Nation. TheNavajobind him in his relations withpolicies which
that "Ithas ruledAssistant of the Interior for Indian AffairsSecretary

Departmenton of theparthas been a thelongstanding general principle
theirinterpretof toempoweredthe Interior that the Indian tribes are

H-17,Appeal Garmann, Rep.own of 5 Indian L.governing documents."
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1978).23,H-18 In(August opinion Secretarythat same the Assistant
that aonly arbitraryindicated tribal law which is "sointerpretation of

or unreasonable that its of theconstitute aapplicaton would violation
right to due process equalor would not kkprotection" accepted.be
The Assistant ofSecretary to rule a numberspecifically uponrefused

-ld.,tribal court 20. Itinterpretations in the Garmann H-19appeal,
is clear that the decision of orwaycourt in no due processthis denies
equal 4.protection. Am.Jur.2d,See 51 Sec.of Actions,Limitation

In 1959 the Bureau over theany authorityof Indian Affairs lost
courts of the theNavajo People. authority byOnce that was removed
Navajo People, the Bureau lost authorityof Affairs review overIndian

Benally Navajo Director, 284,our cases.court 9 292v. Area IBIA
(1982).

Therefore the ofletter was and to thecontrary policyill-advised
the Affairs,Bureau of Indian at least as is indicated availableby
authority.

was, is,the probateTherefore decree and valid should beand
fully enforcedrecognized, faith and the Bureaugiven byand full credit
of Indian Affairs.

The court regrets necessity sharpthe a rebuke inissuingof
this matter, but the time has since the Bureau of Indianlong past
Affairs should have ceased interference in the of Indianoperations
courts.

Therefore the Court followingenters the ORDERS:
The Superintendent of the Bureau of IndianShiprock Agency,

Affairs, Court,is hereby advised that the decree datedprior of this
10, 1982,December is ofreaffirmed, valid and the jurisdictionwithin

court,this and he is the arequested, representative ofhereby as
fellow to itsovereign, give faithfull and credit.
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COURTROCK DISTRICTWINDOW

12, 1983April

-76No. WR-C-661­

BECENTI, Plaintiff, v.JOANN

Defendants,LAUGHLIN,JOHNNY and SHIRLEY

INDUSTRIES.and NAVAJO FOREST PRODUCTS

Tso, presiding.Honorable Tom Judge

statute, andThis involves the construction of ais a case which
casebe made. In thisappears interpretationsit that a number of can

ina the defendantsplaintiff money judgment againstthe recovered
her judgment,March of 1977. The tries to enforceplaintiff diligently

for ashe to this courtapplicationand in November of 1982 made her
defendants, pay-writ of of of thegarnishment to reach the onewages

(Garnishee). defen-able the Products Industries Theby Navajo Forest
writ,dants have moved to an a limitationciting five-yearissuedquash

NTC,on executions in 7 Sec. 705. That statute provides:

favor ismoney judgment"The in whose aparty
the Courts of Tribe atgiven by Navajo may anythe

time within five after thereof have ayears entry
writ of execution issued for its enforcement. No
execution, however, death ofshall issue after the
the debtor. A creditor havejudgment judgment may
as writs of execution as are to effectmany necessary
collection of the entire amount of the judgment."

What does this to be readingsstatute mean? There severalappear
of it:

1. There is an absolute bar to execution after fiveany years
have passed;

2. As as the along judgment creditor obtains writ of execution
within five years enforced;the can bejudgment

3. After five writs of execution cannot be used toyears,
collect, can;but other means

4. There can be waiver of the five limit the defen-year by
dants' actions.

There is an obvious problem in the intent of theinterpreting
Navajo Tribal limit,Council with to therespect yearfive and since the
reading of the entire resolution which created the statute does not
resolved the problem, the court must use other reasonable means of
interpretation.

In an ofbeginning statute,the the court theanalysis accepts
contention of the defendants that a garnishmentwrit of is the same sort

remedyof as a Reisenfeld,writ of execution. Creditors' Remedies &
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(1967).Protection, 2-7 This is accordance withpp.Debtors' in the
Tsosie,of the court the case in the Matter the Interest ofin ofopinion

(1982) theNavajo Therefore, appliesL.J. 2015. limitation in statuteany
remedyto the here.sought

is a statutes must bestatutoryIt matter of law thatstandard
their which follows fromread on face to reach a reasonable conclusion

case there is anthe obvious intent and the statute. In thispurpose of
face,onit itsreadingobvious conflict in the intent of statute whenthe

execution",of and ayear to, provi-a five a writwith limitation "have
of asthat "a creditor as writs executionmanysion havejudgment may

of thenecessary judgment."are to effect collection of the entire amount
is the issuance of aIt is the five limitationimportant year uponthat

(Procedure)7 contains noexecution,writ of and 5 of TitleChapter
time limitation on judgments.

aa ongeneral part judgmentAs rule an execution or payments
the time inthe the time limitation extendsperiod statutorywithin of

Merrill,Lindsey executionsjudgmentwhich a be In v.may executed.
pointsnew for theduringand the formedpayments statutory period

36 545of the and new executions. Ark.running permittedstatute
Strong(1880). State, was held toIn v. of apart payment judgment

the the and a for thejudgmentof statute revivepostpone running
Wrights,(1877). v.of an 57 Neilandsexecution. Ind. 428 Inpurposes

statute as ours did not indicate theinterpretedthe court a such which
an acknowledg-of but waspart payment, part paymenteffect held that
the ofment of the of the and a waiver of statuteexistence demand

(1903).134 77,Mich. 95 NW 997limitations.
is between theTwo other cases noted that there a difference

theof a and thatupon upon judgmentlimitations executionsrunning
held the of time initself, periodand that satisfactionpartial extends

Brown, 38one a Hicks v. Ark. 469may uponwhich execute judgment.
LaDow, (1918).686,SW(1882); 523,Kontz v. 133 Ark. 202

to stalepreventThe of Sec. 705 isobvious 7 N.T.C.purpose
toseekingand to indiligentto creditors bejudgments require judgment

thetheir no thendiligence,collect on If there is suchjudgments.
However,debtor the fivejudgment peace year period.is assured after

asthe is as writs of executionjudgment manysince creditor permitted
court holds thator she to collect a valid thisjudgment,he needs

toand, here, legitimate attemptsof the aspartial judgmentsatisfaction
collect or the statute.by execution otherwise toll

705 shall run fromTHEREFORE the 7 N.T.C. Sec.limitation of
andplaintiff,the date of the on the of theattempt partlast execution

the motion to of is DENIED.quash herebythe writ execution
SO ORDERED.

148-



COURTDISTRICTROCKWINDOW

18, 1983April

WR-CV-239-82No.

Plaintiff, v.TRACEY,ANNRUTH

HEREDIA, Defendant.THOMASMICHAEL

Tso, presiding.JudgeTomHonorable

on theCourtbefore thiscomehavingmatterabove entitledThe
judgmentto vacateandWrit of GarnishmentQuashtoMotionrespondent's

forcounselthereto; andin OppositionMotiontheupon petitioner'sand
bothwithmotionsof theirin supportbriefsubmittedparty havingeach

an oralwithoutbrieftheuponenter a decisionthe Court canagreeing
follows:ascase findsreviewing theThe Court inargument;

issuedWhitehairHenry18, 1982, the Honorable1. On August
Relevantpartes.of thethe divorcestipulated judgment regardinga

of the state:provisions judgment

Courtthecome on beforehavingmatter"This
of marri-for dissolutionthe petitioner's petitionupon

partiesthat bothto the courtand itage; appearing
counsel; it furtherandby legalwere represented

counsellegaland theirthat theappearing parties
partiesto theagreeablea settlementhave reached

laws;" (Emphasiswithin conformityand otherwise
Added).

andORDERED, ADJUDGED"IT IS FURTHER
the peti-shall topaythe respondentDECREED that

($200) perDollarsHundredsum of Twotioner the
petitionerofthe and maintenancesupportmonth for

con-1982 andSeptember,ofdaythe 5thbeginning
consecutive calendarof eachdayon the 5thtinuing

remarries, dies, or furtheruntil petitionermonth
of court."order this

ORDERED, ADJUDGED and"IT IS FURTHER
continuingshall retainDECREED that this court

partiesand theover thisjurisdiction proceeding
hereto."

HenryHonorableby thestipulated judgment signed2. The
Eberhard, attorneyMr. Eric D.byWhitehair was as to formapproved

Mason, respondent.forpetitioner Jay attorneyfor and James
Mr.a letter to27, 1982, the sentrespondent3. On August

Masonhim that Mr.informingEberhard, petitionerEric D. forattorney
legalrelatedanyin his or otherrepresentedno him divorcelonger

attorneyoranother advocatecontemplating retainingmatter. He was also
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03,A of the letter was received this court on 1982.copy by September
Eric D.Within the same the defendant informed Mr. Eberhardletter

not and was ofjudgmenthe did concur with the unawarestipulatedthat
to.Mason, agreedwhat Mr. his former attorney

a09, 1982,4. On Mason filed Motion to With-Mr.September
on that thegroundsas counsel of for therespondentdraw record

been and at thecompleted,services for he was retained hadwhich
on same date.of The the motionrequest respondent. grantedcourt

a an20,5. On filed motion for1982, theSeptember petitioner
to fulfill certainto Show failedalleging respondentOrder Cause that

ofprovisions stipulated judgment.the.
se, a22, 1982,On respondent, pro6. the filedSeptember

Motion to Show Cause. Respon-handwritten to theresponse petitioner's
order the of thevaliditydent that the court not issue untilprayed any

court.judgment is determined thestipulated by
a22, 1982, respondent7. On the filed MemorandumSeptember

- document,In thatReopen Proceedings.of Points Motion to Divorce
Mr.seriously misrepresented bythe that he wasrespondent alleges

knowledge,in that without hisagreementsMason Mr. Mason made certain
a about Mr. Mason'scomplaintand as a result the respondent lodged

the the New Mexico. Theconduct to Board of State ofDisciplinary
the Inproceedings.the court divorcerespondent prayed reopenthat

is aReopen Proceedingsessence the to Divorcerespondent's Motion
Showto to Motion for Cause.petitioner'shis thesupplement response

Show Cause and the8. The Motion for an Order topetitioner's
onto be heard Novemberthereto scheduledrespondent's answer were

at08, 1982 8:30 a.m.
was on9. Show to the issuedrespondentThe Order to Cause

copywith a of the28, The was servedSeptember respondent1982.
mail, and hethrough acknowledgedto Show Cause certifiedOrder

14,on October 1982.receipt
to Show Cause10. failed to for the OrderappearRespondent

an order based08,on November the court issued1982. Consequently
the Thepresented byon the answertestimony petitioner.and evidence

to toappearwas not since he failedbysubmitted consideredrespondent
08,the on Novemberhis case. The order issued from benchpursue

09, 1982.1982 was and on Novemberwriting signedreduced to
a note from the09, 1982,11. On the court receivedNovember

court08, problem understandingThe hasrespondent dated October 1982.
thenote, respondentthe contents of it seems to indicate thatthe however

the Show Thechose not to for the on Order to Cause.appear hearing
partrelevant of the note states:

ofconsequenceaware of related non-"Being
of the Navajoin the Honorable Courtappearance

Nation, out of fear and ofmy guaranteerestraint is
the courtfrom isprotection. Relinquishmentequal

not on but skepticism."based contempt

aware,Based he was otherrespondent's amongon the note
case,pursuethat if trial to his the courtappearhe failed to fromthings

to byconsider needs be him theallegation, proven bycannot his which
not to hispursueof the evidence. chosepropondence Respondent

case.
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09, 1982, his newthrough12. On November the respondent
and toQuashfiled a Motion to Writ of Garnishmentattorney again

1983),18,later (Februaryvacate two monthsjudgment. Approximately
the a in of his motion.supportfiled briefrespondent finally

and brief05, 1983, filed her motion14. On January petitioner
andwrit of garnishmentin to motion toopposition respondent quash

judgment.vacate
filedMarch, 1983, theearly part petitioner15. Around the of

attorney.in her newthroughanother brief of her motionsupport
a to22, 1983, respondent response16. On March the filed

motion.petitioner's
oncomplaint17. It court theappears respondent'sto the that

theby Disciplinaryhis former misconduct was dismissedattorney's alleged
of a of evidencesupportingBoard the State of New Mexico for lack

(see attached).after investigation

ISSUES

The as follows:byissues which must be decided the court are

1. DID IT ISSUED A WRITTHE DISTRICT COURT ERR WHEN
OF GARNISHMENT?

2. DOES THIS COURT HAVE THIS AUTHORITY TO SET ASIDE
AND VACATE THE STIPULATED JUDGMENT WHEN SUBSTANTIAL
JUSTICE WILL BE SERVED?

OPINION

ISSUE ONE

The respondent's basic is the writ ofargument garnishmentthat
is an extraordinary writ which must be authorizedspecially by legislation
enactment Council,of the TribalNavajo and the Tribalpresently Navajo
Code and policy providedoes not or allow garnishment.

The inrespondent support of his cites Tom S. Joe v.arugment
Ray Marcum, et.al.,Honorable United States Court of TenthAppeals,

(1980)Circuit, Fd2,621 358-363. thatThe in thatrespondent argues
case, the Tribe to the Tribe dorepresented court that the notNavajo
permit enforcement of judgment by ofgarnishment wages.

The respondent further that courts ofargues general jurisdiction
such as the District ofCourts the Nation are withoutNavajo authority
to proceed in garnishment and the to do so restspower upon express
statutory authority.

The respondents concludes the Tribe Code doesNavajo not
specifically authorize the Navajo District Court to issue writ of garnish-
ment, therefore this court erred in issuing such a writ.

The petitioner argues the District Court did not err and his
toauthority issue writ of garnishment 255,to 7 Sec.pursuant NTC

23,Rule Rules of Navajo Procedure, 13,Civil Rule Rules of Navajo
Rules of Civil Procedures and further cites In the of theMatter Interest
of Tsosie, et.al.,Emerson (1982)Daniel CH-CV-205-81,No. Navajo

Journal, (ChinleLaw Court).002015. District
The issue of whether or not the Tribal CodeNavajo provides
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to issue a ofauthorization for the Court writexplicit garnish-District
of the of its has been raised both injurisdictionment in aid exercise

District the Rock District Court. Accord-the Chinle Court and Window
on thisto this court's there is no decisioning knowledge appellate

issue.
that 7Chinle in its decision concludedThe District Court Tsosie

23,13 and Rules of705, 255, coupledand 7 with RuleNTC NTC Sec.
the fullCivil the District CourtNavajo gives Navajothe Procedure

the ofto create to enforcementauthority remedy,a plastic appropriate
Navajothe law theits The further found that ofjudgment. court

to satisfyis determined or other ordersgarnishmentNation to permit
from the to debtors.owing judgmentjudgments wages

auponTsosie based court's rulingsThe decision was theupon
a to deductions for childpetition payrollfor writ obtaingarnishmentof

father, the Bureauemployed byfrom the of the who wassupport wages
of perof Indian Affairs. order a deductionrequiredThe $300.00

of thefrom the "until order court."wagesmonth father's further
on a issue inThe Window District Court similarrulingsRock in

Lee, (Window Court,Rockcase of Foster WR-CV-558-81 Districtthe v.
1982)08, Tsosie decision and rulesMarch almost verbatim theadopted

23,with 13 Rules7 NTC Sec. 705 NTC Sec. andcoupledthat and 7 255
Court authorityof Civil the District fullNavajo gives NavajoProcedures

a enforcement of itsplastic appropriate judg-to create to theremedy,
ment.

onrulingThe decision v. Lee from the court'sin Foster derived
a writ to deduction for childpayrollfor a of obtainpetition garnishment

Lee, Navajoan ofwages by employeefrom earned defendantsupport
a of TwoSaid order deductionUtility requiredTribal Authority.

($250.00) from check of defendant.Fifty payrollHundred Dollars each
wage garnishment requiresIn the instant the order directingcase

Fourfrom the the sum ofbi-weekly salarydeduction respondent's
($800)($400) a of HundredsEightHundred Dollars for total deduction

first to thewage paymentmonth. isper appliedDollars The garnished
($100) a Sixin andsupportof One Hundred Dollars childarrearage

($600) in next to thearrearage regularHundred alimony;Do.llars
($200) Dollarsof child in the amount of Two Hundredpayment support

per month; upon respon-next to of all theimposedthe debtspayment
1982;August 18,dent the on andby stipulated judgment entered

appro-to the cost and fees incurred in thefinally petitioner's attorneys
(1,500)ximate amount of One Five Dollars.Thousand Hundred

and theThe court in case will the inadopt analysis rulingsthis
Lee, to 7 NTCagain pursuantTsosie case and v. and rule thatFoster

23,7 ofcoupled NavajoSec. 705 and NTC Sec. 255 with Rule Rules
Procedure, This court fullgarnishment permitted.Civil is has the

to issue its not anauthority garnishment, doingwrit of and so is
error.

Therefore, directingthe order dated Novemberwage garnishment,
is on does the09, 1982 valid its face and it conform withregularand

Navajolaws of the Nation.

ISSUE TWO

aThe that this court has the torespondent argues power vacate
itwhen that substantial ajudgment appears requires judg-thatjustice
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was denied justiceThe claims that herespondentment be vacated.
consent,or aattorney, knowledge signed stipu-when his without his

which respondentwhich petitioner's alimonylated thejudgment granted
contends not evidence.supported byis

cites, 1 B Moore's Federalagreementin of hisRespondent support
Practice, (2d. 1982); 60,and Rule New0.405(3), at Ed.Sec. 632
Mexico Court Rules.Supreme

Rules of23, Navajothat Rule CivilpetitionerThe contends
a case after aProcedures, sets for finalgrounds reopeningforth three

(1) (2)error,or to consider dis-nearlyorder to correctjudgment;
(3)evidence, other with justice.covered for reason consistentany

issue,on theanalysisWithout to ahaving go through lengthly
23,Rule Rules ofagrees power pursuantthe Court that it has to

Procedure the determina-Navajo any requiredCivil to order relief after
facts, law,tion of and such or inequitable legalthe whether relief be

nature.
respondent'sThe to court is not based oncomplaint anythe

part allegederror on the of the court but on the misconduct ofsolely
onattorney. hearinghis former The evidence received at the November

08, in the negotiation1982 shows that respondent actively participated
which the werestipulated judgment. onlyled to enteredNegotiations
into at of respondent.the insistence the Mr. Heredia voluntarily
choose to noappear hearing waynot for that and there was for the

to or himtestimony regardingcourt receive other evidence from his
claim and for that reason it not In a civil action thewas considered.
burden of hismovingrests on the to claim theproof party prove by

of thepropondence evidence.
as hisrespondent voluntarily attorneyThe choose his represen-

action,tative in he now consequencesthe and cannot avoid the of the
acts or omissions of this other notionagent.selected wouldfreely Any
be ofwholly system litigation,inconsistent with our inrepresentative

partywhich each is deemed theby lawyer-agentbound acts of his and
facts,is toconsidered have "notice of all notice of which can be charged

upon attorney." Ayer, 320, 236, 955,the 101Smith v. U.S. 25 L. Ed.
958.

respondentThe aware of the ofbeing consequences non-appear-
ance in decided andcourt not to therefore waived his claimappear that
the court should vacate the on the conduct ofstipulated judgment based
his attorney.

respondentThe has of remedies to himarray available before the
bar which respondent of,showed he was aware alodgingby complaint
with the of the State ofDisciplinary Board New Mexico. The respon-

(1) (2)dent has two primary fees and thecomplaints attorney matter of
Mr. Mason him to to certainpersuading agree matters. The two major
complaints were toclearly explained the and therespondent matter
before the Disciplinary Board was as there was nodropped evidence to
support charge.the

If respondentthe has beennot afforded a fair then ithearing
occurred atsolely his own election. The court scheduled a tohearing
hear his on 08,case November 1982 and thisas far as court is con-
cerned the respondent was a fairafforded whichhearing respondent

waived.intentionally
itTherefore is ofthe this that it hasruling court toauthority

set aside and vacate the stipulated judgment where substantial justice
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inwill be the and of this court theopinionserved. However findings
reopened.that one should beinstant case is the is not whichjudgment

ORDER

its orders as follows:the this court makesUpon opinionforegoing
18, 1982 will remainStipulated1. The datedJudgment August

in full force and effect;
09,2. dated November 1982directingThe order garnishment

effect;will remain in full force and
Nation is directed toNavajo3. The Justice of theDepartment

from therespondent Cityinitiate an extradition to extraditeproceeding
servingto start theGallup, Navajoof State of New Mexico to the Nation

andcontempt chargessentence him as of theimposed upon a result
issued;a ofcaused warrant to be andarrest

ofDepartment4. IT IS ORDERED that the JusticeFURTHER
immedi-proceedingsthe Nation will initiate extradition and arrestNavajo

ately.
ORDERED.SO
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COURTDISTRICTWINDOW ROCK

20, 1983April

-83No. WR-CV-121

OF:OF THE CUSTODYTHE MATTERIN

B.P., JR., Minor Children.B.N.P., L.P.

Tso, presiding.Tom JudgeHonorable

calledisin which this courtcustody disputeThis is a child
shouldgovernmentstwo Indianon which of theto make a decisionupon

care. Theunder theirchildrenprotectand topower dutyexercise the
of theinterestscourt must be the bestconsideration for thisforemost

govern-ofit, that considerationscome before and afterchildren who
play.mental relations come into

tools of findingtheutilizingis of law casesince this a conflicts
interests forgovernmentalwith andgovernments examiningconnections

all-important.of the case arethe of the factspurpose comity,

FOUNDFACTS

whothree childrennatural father of thepetitionersThe are the
children,The threefather's wife.are before the court and the natural

father's side and7, 9, 11 of are on theirage Navajoandboys, years
side.ApacheMescalero on their mother's

their1979, in obtainedtheyThe in and 1980parents separated
Court, custody beingwithApachedecree of divorce from the Mescalero

of the untilto the time divorcevoluntarily the father. Fromgiven
been within the territorial1982 the children haveSeptember physically

have beenNation,of and the childrenNavajo althoughconfines the
arewith the Nationplaced Navajoin school in their connectionsGallup,
andsum,In the natural fatherstrong. the children have been with

family presenthis members from 1979 until the time.
was for theThe one break in residence in a environmentNavajo

16, March,of 1983. Itof time from 1982 to the middleperiod December
on ofpretextthe children were taken from the father theappears

visitation, and on the Mescalerothe of the childrenphysical custody
a ofApache pretext custodyReservation was used as a for modification

here underbyorder its court. The children were returnedapparently
samethe pretext.

THE CONFLICT IN CHILD CUSTODY JURISDICTION

The court is with the role it has in this caseuncomfortable
because fit toof the fact both the of these children have seenparents

forth.ignore the desires of their children them back andby kidnapping
outstanding ApacheThis court the fact there is an Mescalerorecognizes

normalTribal Court decree with to these children and that therespect
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of that Howeverautomaticallycourse action would be to enforce decree.
law the as to decrees andNavajothe of Nation to thegiven recognition

(1)of other courts where the other court hadjudgments Indian is that
(2) (3)and isthe there were it withinjurisdiction, proceedings proper

Nation,of and willpublic Navajo judgmentsthe the those decreespolicy
Chewiwi, Navajo 120,1be honored and In the of R.enforced. Matter

(1977).126
of the otherWhile the examine the jurisdictioncourt is invited to

(as do)we are and to that thepermitted proceedingscourt to find
isthis airregular,before the Mescalero Tribal Court wereApache

court'swhich, facts,matter on the can decided thisby decidingbe
This is done due to this consideration:jurisdiction.

that child's welfare"One of the thethings
If hecertainly stability regularity.demands is and

one tois frombeing parenttransferredcontinually
decrees, he be amaythe other courtby conflicting

if with onegreat parent,deal worse off than left
bettereven as an somethough original proposition
Clark,him."could have been made forprovision

(1968).Relations,Law of 326p.Domestic

its protec-court is law to childrenby Navajo giveThis required
care,for and 9 NTC Sec. 1001.tion their control welfare.guidance,

9in matters.end, jurisdiction custodyTo that this court has child
1053(3).Sec. has domestic relationsgeneral jurisdictionNTC It also

is for theimportant dutyover all 9 Sec. 253. This anIndians. NTC
court to exercise because

to atany meaning"If is havetribal sovereignty
history, necessarilyall at of it mustthis juncture

its andinclude the within own boundariesright,
to the andprovide for caremembership, upbringing

qua itsofpreservationof its a since non toyoung,
Houston, 393 F.v.identity." Wisconsin Potowatomies

(1973).719, D.730 Mich.Supp.

statutes forjuvenilecourt the construction of itsThis considers
to be of construc-problem statutorythe of this onepurpose particular

and it utilizelaw, persuasivetion and therefore will theprocedural
the on Conflict of Laws and the Uniformprecidents of Restatement the

ofChild Act as for the limits theCustody permissibleJurisdiction guides
conferred.jurisdiction

Second, (1979)ofSec. 79 the Restatement Conflict of Laws
provides:

"A power judicialstate has to exercise jurisdic-
ofcustody.tion to . . of the persondetermine the

the . .child.

(a) state, orWho domiciled in theis
(b) state,Who is in the orpresent
(c) state,inWho is neither domiciled nor thepresent

the orcontroversy personsif is between two more
to of thejurisdictionwho are thepersonally subject
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state.

Act hasCustody JurisdictionUniform Childof theSection Three
custodya childor modifyto makeforgrounds jurisdictionseveral

decree, where:including

of the(i) the home state(1) is"This state
pro-theoftime the commencementat ofchild the
state(ii) homethe child'sor beenhadceeding,
pro-of thecommencement6 months beforewithin

becausefrom Stateabsent thisthe child isandceeding
hisclaimingaby personorremoval retentionof his

orreasons, parent personand aor for othercustody
State; orlive in thistoas continuesacting parent

thatof the child(2) in interestIt is the best
(i)becausejurisdictionthis Statea court of assume

leastand athis or the childand parents,the child
withconnectioncontestant, a significantone have

State(ii) thisis available inand therethis State
presentthe child'sconcerningevidencesubstantial

care, personalandprotection, training,or future
orrelationships;

(3) in thispresentphysicallyThe child is
(ii) it(i) orthe has been abandonedState and child

childprotectin to theannecessary emergencyis
withto orhe has threatenedsubjectedbecause been

neglectedit is otherwiseor abuse ormistreatment
(or dependent)."

omitted).(Other of the sectionportions

Restatement,of it is deemed satisfiedAs to domicile test thethe
Clark,of father.is that histhe rule that the child's domiciledby

jurisdictioncourt will exercise151. For the reason that thissupra, p.
3(1) (i i) of the Child Cus-section Uniformmany grounds, includingon

Mesca-Act, originalthe father under theJurisdiction domicile withtody
continuing.will be to have beenApachelero Court order deemed

within IndianNavajo Country,These are certainly presentchildren
asthat well.so the Restatement is satisfied as to ground

countrya in Indiandomicile-presentthere is sort ofAdditionally,
is the thepaternal family, Navajotest which satisfied of theby kinship

These areNavajoties the children have and their orientation.
to interest in them which willNavajosufficient the Nation angive

Houston, F.Supp.v. 393support jurisdiction. Wisconsin Potowatomies
(Mich.719, 1973).733-734

areUnder Child Jurisdiction Act there aCustodythe Uniform
of the ofsupport jurisdictionnumber considerations which exercise

here:
1. is of the children.This the homejurisdiction jurisdiction

andalways Navajo CountrySince the have within Indianchildren lived
to the and notNavajo peoplethe ties the children have aresignificant

(i.e. orientation), this is thethe Mescalero in terms ofApache People
Gish,v."home state" sense. Flowardlegalfor the children in the See

Marriage Schwander,(Md., 1977); Cal.App.3dA.2d 1280 In of 79373 re
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Lemond,(Cal. (Ind.1978); 1979);1013 In 395 1287 Both v.re NE2d
Superior Court, (Ariz. 1979).590 P.2d 920

was state" the children withindefinitely2. This the "home of
action,6 of this and these children weremonths the commencement of

person claimingadefinitely by custody.absent because of their removal
This sectionrely.This is the one this court couldground upon which

code, it is hereappliedis the section of the andparental kidnapping
forof in the childrenparticularly takingbecause the mother's conduct

the of forumpurpose shopping.
3. It that this courtis in best interests the childrenthe of

ofties, periodajurisdiction schooling, familyassume because due to
residence, other factors theseacculturation, manyorientation and

Further,Nation.children have a with thesignificant Navajoconnection
of the children andthis court has of the future carereceived evidence

their case.
within IndainNavajo4. The children are physically present

is evidence thatand court finds there sufficientCountry sadly this
are in. We haveprotection theyneed to familial situationthey due the

bechildren, the situation canbattlingtwo over the and untilparents
has inter-stabilized, The courtprotection.will be in need ofthey

and has recievedthe preferencesviewed children as to their custody
bepreferthe children toindicatingthe of thatreports professionals

due to drinking.with mothertheir father and that fear theirthey
that it wouldAt the courtof this the indicatedbeginning opinion

test in Chewiwi.use the of the threeNavajo public portion partpolicy
the NavajoThe is ofprotection public policyof children within the

for theNation, and use national standardslegalthe of two reliable
conclusion it shouldof this court to thejurisdictionexercise has lead

take in this matter.jurisdiction

AS FOLLOWS:THEREFORE IT HEREBY ORDEREDIS

ofpersons petitionerscourt over the the1. This has jurisdiction
action, action;thesubjectover matter ofand children of the and the

B.P., L.P.,B.N.P., and Jr.ofpermanent custody2. The
Sr.;L.P.,be inshall

fact and conclusionsfindingssubmit draft of3. Counsel shall
ofhearingthe thisof with the evidence adduced atrespectlaw to

(10) andfully personal subjectwithin ten which address thedaysmatter
affectingof the the best interestsmatter the court and factorsjurisdiction

non of thethe velproprietyof the children. Counsel are advised that
not a matterTribal Court areproceedings Apachebefore the Mescalero

court will bepriorfor such the before thefindings, proceedingsand
order;ofdeemed to have been for the thisregular purposes

service of4. the shall cause certifiedpetitionerCounsel for
the schools andthe childrens'copies Navajo police,of this order upon

mother;theirupon natural and
children,Platero, mother of the shall5. Vernetta the natural

and she shall behave the of visitation of the childrenright reasonable
Theas of the children.beingconsulted to the education and well

toattempt any waynot inpetitioner father is that he shouldadvised
or contact with the children.the mother off from interactionshut

SO ORDERED.
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DISTRICT COURTWINDOW ROCK

13, 1983May

WR-CV-153-83No.

TOME, Plaintiff, v.MARSHALL

et.al., Defendants.NATION,THE NAVAJO

Tso, presiding.Tom JudgeHonorable

Navajo governmenttwobetweendisputecase is arealityThis in
TimesNavajotheitem of property,over valuableadministrations a

aroundrevolvesdisputeand business. Thepublishingnewspaper
Marshall Tomeof Times tothe of the sale theoverarguments legality

and theMacDonaldHonorablethe of the Peterunder administration
of theadministrationthat sale under theof the oflegality cancellation

served underwhichAdvisory CommitteeHonorable Peterson Zah. The
Tome,Marshallof Times toMacDonald the sale theChairman approved

andDevelopment,Communityofthe former Director of Division
the transac-completea sales tosigned agreementChairman MacDonald

its protectionthe to askMr. Tome has come before courttion. now
CommitteeAdvisoryof the currentbecause of a enactmentsubsequent

the of itslegislative predecessor.actionvoiding
is whether Mr.the courtpresentedThe basic tolegal question

Nation. ThatNavajothehas a valid contract withbindingTome and
examination of thecan anquestion only throughbasic be reached

and anperhapsthe saleof the actionlegality legislative approving
theinvalidatingactionlegislativeof the of laterlegalityexamination

of the contract.prior approval
now, because thequestions onlyThe court decide thesedoes not

courtto it the shouldwhich has been is whetherquestion presented
of these majoraction to Times resolutionany pendingblock sell the the

toorder thetemporary restraining keepMr. Tome asks for aquestions.
ishimself,from and this court calledbeing anyoneTimes sold to but

hardships, potentialtheupon inventory comparativeto and balance
should anlosses, and to Tome and the Nationinjury Navajobenefit

order be entered or denied.
of caseby political implicationsThe court is the thebothered

it. The of administration ispolitical governmentalbefore conduct one
matched a adminis-being against subsequentthe conduct ofpolitical

The courts clear but thisdisputes,tration. steer of suchnormally
will hear this the an iscourt one because of facts that individual

contract,to his and of aclaiming injury impairmentanproperty rights
and the of isproperty soughtthe the asset theNavajo People being by

below,As will be are theparties. detailed we with ofdealing property
Navajo Navajothe an which allPeople, asset administrationsgovernmental

treat court acare,must with the and and this hasrespectgreatest
lawduty imposed by protect property.common to thatNavajo
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for a temporaryto a on anruling applicationThe facts essential
5, Advisory1983 theJanuaryorder Onfairly plain.arerestraining

the sale of theapprovingCommittee enacted Resolution No. ACJA-13-83
butnot authorizedonlyresolutionTimes to Marshall Tome and that

sale withofsign agreementto andirected Chairman Peter MacDonald
committee, itby theapprovedThe was reviewed andagreementTome.

fixtures,Times, itsincluding equipment,for the sale of theprovides
The salesname, aspects.and other businessinventory, subscriptions

to madewas be$28,000.00, 60 Andays. appraisalwas inprice payable
DevelopmentIndustrialhired the Commercialby qualified bya appraiser

Development,of Economicof the DivisionManagement Departmentand
would$28,000.00, Tomea value of overand if that showedappraisal

the valueappraisedbetweenhave been to the differencerequired pay
pro-agreement70 Theday period.and the within thepurchase price

thebyitsupon approvalthat the to be effectivevided sale was
Committee.Advisory

1983, two after7, daysJanuaryThe was onagreement signed
Advisorythe Committee resolution.

thatResolution ACJA-13-83There is annotation at the oftopan
There wasResolution, Approval Required."it is a "Class "B" Area

the A"carrywhich "Classsome as to the effect of resolutionstestimony
or theAffairsCommissioner of Indianthedesignation (approval by

- Secretaryof the the court assumes theinterior AssistantSecretary
theby Navajolabelfunction), (approvalthis "Class B"now assumes the

(noAffairs) C" markor the "ClassDirector, IndianArea Bureau of
needed). is notThe courtof the United GovernmentStatesapproval

forfoundationspolicythe andlegalsatisfied at this as aboutpoint
andargumentcompletethem morethese classifications and leaves for

of AffairsBureau Indianlater. if is thatargumentdiscussion the
sale,this thento validaterequiredat the area office waslevelapproval

and the interestslegalfor itlegalthe court must know the foundation
Navajowell be that therequirement. mayto be served such a Itby

the sales resolu-ofwould be its own classificationgovernment bybound
of whetheraction, but the determinationtion and its ownby legislation

deter-legalon thatmay hingethe plaintiff rightshas vested property
Director, BIA, nothasthat the AreaNavajomination. The court finds

to the resolution or the sale.approvalgiven

THE NAVAJO COMMON LAW

It has jurisdictionThis over this matter.jurisdictioncourt has
jurisdictionover the defendants due to its and thatgeneral jurisdiction,

Act becauseSovereign Immunitynot Nationstayed by Navajois the
authorityof the of officersscopewhich have themay exceededconduct

jurisdic-insurance coverageand is in Thelegislative question.bodies
While it is true that thetional cannot be at thisquestion point.decided

(1)coverage,insuranceuponof the Nation doesliability Navajo hinge
here;relief requestedthat is a of not the ofquestion damages and kind

(2) a which isjudgmentit be a to obtainmay possible plaintifffor
by legislative appropriationand later be satisfiedexecutory mywhich

the(3) factualotherwise; enoughor and there is not evidence before
on theruling point.court on that a basis forquestion provideto

onbindingwhich is fullyCommon Law is a of lawNavajo body
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204. It of thecourt on the 7 NTC Sec. consistsparties.this and
court cancustoms, People.of the Theusages Navajotraditions and

it,of since itknowledgethe common law its ownNavajo through"find"
or of it. The courtknowledge, proofa matter of throughis common

judicialtakes notice of the following legal principles:
wealth.whichtangible produceThere are valuable and assets

food, the TheThey provide People.and the ofsupport Navajoincome
land,valuable asset the is its withouttangible Navajomost of Nation

Navajothe Nation exist and without which thewhich wouldNavajo
thePeople People followingwould be caused to like Jewishdisperse the

of to the of Navajo People.fall Jerusalem. Land is basic survival the
clans,said more itbelongs accuratelyWhile it is that land to the

be said the to live on itbelongs dependthat land those who andmay
it for we the as aupon Navajotheir survival. When of Nationspeak

whole, its assets to use itbelong dependlands and those who and who
- Therefore,it for survival the a matter ofupon Navajo People. as

law,Navajo common court finds that the in are thequestionthis assets
of orNavajo govern-the and not invididualsproperty People particular

Navajoment administrations. Since is the of theproperty People,it
court of orjurisdictionthis is to assume the a custo-required guardian
over it beingdian to determine whether it is in the bestmanaged

of Navajo People.interests the The courts derive their fromauthority
the inherent Navajoof the and aresovereignty People, they affirmatively

to exercise thatrequired authority to further that sovereignty by
its land and base.protecting property

NavajoLinder tradition this is the of theyeartime that Navajo
would ofPeople dissolve their bodies men to produc-at war and return

andtive activities.peaceful requiredThis court is to act as a peace
leader to this land tobring undisputed and use.peaceful

Therefore the court jurisdictionhas in this case and the authority
enterto all orders to theappropriate protect property Navajothe of

People.

THE STANDARD OF REVIEW THISIN CASE

This hascourt declared the ofalready law temporary restraining
inorders a likeverysituation much the one it now. Inbefore Damon

v. MacDonald this court noted thethat order istemporary restraining a
drastic which willremedy usuallynot be without agranted very strong
showing there will be an which laterinjury cannot be healed. No.
WR-CV-01-83, 4p. (Ruling Applicationon afor Temporary Restraining
Order, 1983).21,Jan. aAny party forasking temporary restraining

court;order must show the
1. willThere be andimmediate anirreparable injury if Order

is not granted;
probability2. There is a the willapplicant be successful on

(i.e.the merits of the suit he or she will in the end);win and
3. isThere a harm to the applicant which any harmoutweighs

public.to the side and toopposing the As was earliernoted inld.
opinion,this this court is required to all thereview possible injuries
eviland affects which the orgranting andenial of order will cause and
requirethen or stop action as the facts mandate.
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IMMEDIATE AND IRREPARABLE INJURY

bepublic injuredThe balance of that the wouldinjury shows
to theleading upmost if an order is The documentsheavily granted.

ofpriceaagreement purchasecontract and the itself show minimum
$40,000.$28,000 of ispriceand the court notes the limit thatupperthat

of Navajo PropertyIn is a memorandum Director theevidence from the
the equip-Control value ofacquisition& Stores anDepartment showing

(Note: equipmentment of times to be That is the$129,901. onlythe
the agreement).value and there are other which were included initems

not beagreementThe court notes Mr. Tome's that should theallegation
$4,872,000. The court doesfollowed he will be in sum ofinjured the

accrue, certainlynot time would butperiodknow the of such damages
Onthe Times is worth.question weighed reallyis as to how much the

alone,of the wouldNavajo Peoplethe basis of the appraisal equipment
of$101,901. paymentlose The itself calls for thepurchase-agreement

value,the andprice appraiseddifference between the agreed purchase
of significantand the potentialcourt finds that there is a sufficient

to in theirharm the doubt should be resolvedNavajo People that the
favor.

immediate,is theinjury givenThe court is not satisfied that the
need to take certainsubsequentunder the Committee resolutionAdvisory

issale, thesteps prior injuryto a and the court is not satisfied that
could beIt is that a asset whichirreparable. uniquetrue the Times is

a validofperformancethe of a court order for thesubject specific
order.sale,contract that in thisfor and the court will protect option

damage judgmentHowever the does also the of aplaintiff possibilityhave
needmay thingswhich the court or to be viable. Thesemay not find

beto developed.

THE MERITSSUCCESS ON

that side will beAt this there is assurance eitherpoint no
above, is a case withsuccessful on the merits. As was noted this

courtovertones to it and will most thepolitical likely requireone which
to use to arefiduciary many legal questionsstandards evaluate. There
to be are atby apparentresolved and the merits of this case no means
this point. maySome of them be:

1. Whether the is bound the actionsbynew administration
doctrine;ofof the some sort successionprior byadministration

acquired property2. Whether the has a vestedplaintiff
of due processinterest in fact which is protected by principles

contract;ofprohibitions againstand the impairment
3. the the Committeeprior AdvisoryWhether conduct of

vires;was full law orcompliance Navajoin with was ultra
4. Affairs of theWhether Bureau of Indian sanction

had;transaction is or wasrequired
conflictsany problems5. Whether there are or were with

standards;of interest or fudiciary
unconscionable;6. Whether the wascontract

7. the action canAdvisoryWhether Committeesubsequent
be under the a aupheld legislature repeal priordoctrne that can

time;enactment at any
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law;atremedy8. Whether the has anplaintiff adequate
and

9. the was and or it shouldproperWhether contract valid
thebe declared void as violative of andbeing public policy

lawNavajo common described above.

RULING ON THIS APPLICATION

A be denied. Thetemporary restraining equitiesorder will
in the issuesweight hearingfavor of the and a full onNavajo People

and more is topositionraised will be before this court in arequired
who hasidentify proper protected.interests to be

However, isthe of not be Herights plaintiff ignored.the must
a businessman of Business-years experience.with of businessstanding
men enter into of and theywith theagreements expectations profit,
invest time and effort an Whatmoney, agreement.in order to obtain

is anMr. Tome for is the benefit of his if it is enfor-asking bargain,
cible is notbargain, agreementhe should have it. He that if thesays
enforced bequickly injuredhe will lose the benefit of his andbargain
in a substantial the matterway. The court with the ofagrees urgency
and also finds that of this case.publicthe needs a determinationquick

Therefore, herebyit is ORDERED that:
1. The for a orderplaintiff's application temporary restraining

denied;is
(5) order,2. Within counsel fordaysfive of the date of this

(a)the parties shall make their onreports discoveryto the court any
(b)that needs to be done and how it can be whatquickly completed,

pretrial proceedings will be to this case for annecessary prepare
trial, (c)immediate and date with agothe on which can forwardthey

full trial on the merits. The no 60trial must take later thanplace
order,ofdays the date of this and the to noprefers gocourt forward

later than days30 of the date of this order.
3. The plaintiff if make a furthermay, necessary, application

for extraordinary relief in with the of opinionaccordance standards this
and order.
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WINDOW DISTRICT COURTROCK

23, 1983May

No. WR-CV-240-82

PESHLAKAI, Petitioner,VICTORIA LYDIA v.

REDD, JR.,GUNNALBERT Respondent.

Tso,Honorable Tom Judge presiding.

is TheinvolvingThis a action two minor children.paternity
in this been a for anby petition paternity,issues case have joined

Aand and a to the pretrialanswer counterclaim counterclaim.reply
1983,18,on uponconference was the court adMayconducted before
at the pretrialthe of the and the contentions madepleadings parties

conference, thethe of issues offollowingcourt makes the determination
law tofact and be resolved:

CASETHE

in Their namesThere are two minor children involved this case.
the of such matterspolicy keepingwill not be disclosed here because of

2, 1980, andchild, was born on Augustconfidential. The first a boy,
bornsecond, girl,be of The a wasage year.he will three thisyears

1, is of1982, yearson and she almostJanuary age.1%
response,admitted the and thebyThe of the waspaternity boy

therespecthas withpleas knowledgethat he insufficientrespondent .to
of thepaternity girl.

mother for childThe at the fitness of thepleadings issueput
also custodyand of the andcustody, custody boythe asks forfather

if to be his child.girl,of the she is determined
ofIt enrolled as a member Southernappears boythat the was the

30,of on December 1980.Ute Indian Tribe action its Councilby Tribal
a80-121, degreethat child hasResolution,The Council N. recites the \

the child'sbased authenti-uponof Ute blood and that the enrollment was
theThe also as enrolled oncated birth certificate. child is shown

Navajoof IndianIndian Roll and aNavajo having degreeCensus
blood.

to isfather with therespect boyTherefore the of thepaternity
at issue willnot and the court so find.

MATTERS AT ISSUE

The to be at issue:court finds these matters
girl:1. the is father of therespondentWhether the

2. Who have of thecustody children;should
beshould with one3. Whether the of the childrencustody

split issue);or theperson (depending upon paternityshould be
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valid;is4. Which enrollment
5. Child support.

BRIEFEDQUESTIONS OF LAW TO BE

a sum-whethermotion, determinewill, its ownuponThe court
ofThe issuebefore it.on the issuesshould be enteredmary judgment

should belaw, summary judgmentof andto be one aenrollment appears
are ones ofcustody questionsandpaternityresolve it. Thetopossible

thesetrial. Howeverresolved atwould befact, they normallyand
ofthe issuesnarrowlinga view ofbe withapproachedshouldquestions

Thereforesummary judgment.possiblebe tried or aenteringfact to
ofquestionsto therespectwithcourt enters the ORDERSfollowingthe

law and fact:

QUESTIONS OF LAW

on thesubmit simultaneousherebyare ORDERED toThe parties
order:20 of the date of thisdayswithinfollowing questions

summaryato makenecessary1. standards oflegal proofThe
standards,and thosethe facts of this casefinding paternityof under

trial;atif which must be resolvedany,
the minorlaw, ofWhether, custodymatter of the2. as a

mother withof thematernityshould be thesplit given probablechildren
them;to both ofrespect

Ute, of childboth andNavajo3. The custom law aspects,
case;under the facts of thiscustody

lawcase, statutoryboth as toThe law to be to thisapplied4.
of theNation, the lawlaw, Navajoas the law of theamongand custom

Mexico;Ute Tribe the State of NewSouthern or
officialof ofregularity5. What theapplication presumption

andUte enrollment resolutionrecords has with to the Southernrespect
(i.e. withfraud, applicableNavajo compliancethe enrollment record

et.);enrollment procedures,
fullextent,6. if this must eitherany, giveTo what court

resolution,to Ute enrollmentfaith and credit or the Southerncomity
law, ofpointsmatters customjurisdiction, public policy,ofconsidering

contact, interests and like matters.governmental
or certifiedThe shall the court with verifiedparties provide

or enroll-provisionsof the Southern Ute tribal codecopies applicable
assure that the courtpoliciesment to this case in order toapplicable

the enroll-has a correct statement of the Southern Ute toapplicablelaw
ment and jurisdiction questions.

QUESTIONS OF FACT

The court has to make its own motion forauthority summarythe
but it ofjudgment, can do so if it finds that there are no issuesonly

material fact with to the it. In an torespect attemptissues before
trial,the factual before the for a and insimplify possibleissues court

order to motion fordetermine whether the court should make its own
factsummary judgment, partiesthe are ORDERED to file affidavits of

from the of the facts within 30appropriate persons having knowledge
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of the datedays of this order. The relevant thefacts court wishes to
have before it are:

1. As to residence:
a. The dates and of residents of the atplaces parties the

time of cohabitation;their
dates,b. The of residence and the namesplaces physical

of the persons for the children since the date of theircaring
birth;

c. The dates and of current residence of theplaces
parties;
2. As to with Ute and Tribe:Navajoaffiliation the Southern

a. The the theirparties have with extendedcontacts
families, interaction,if thethe nature of theany, including
persons children,in the of the of thelife and the inter-nature
action .
3. Those factual matters which the show thatparties contend

should,the child as a matter of be enrolled in his or herpolicy,
tribe;
4. Those factual contend show theirmatters which the parties

(seefitness for law oncustody prior decisional thisNavajo
point);
5. Those factual to the issue ofgo paternity;matters which
6. Such other factual matters as arise from thefairly pleadings.

CONCLUSION

The court considers the enrollment to be one of firstquestion
impression and one which is of and it should besignificant importance,
approached and The of the childrenscarefully throughly. question

andpaternity is no less and the court wishes tocustody important,
either resolve these without trial or aquestions upon presenta­careful
tion theof facts. If it from the of the thatappears partiesaffidavits
there are trial,material issues of fact to be resolved at the affidavits

fact,bewill treated as admissions and contentions of appropriate.as
SO ORDERED.
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COURTDISTRICTWINDOW ROCK

20, 1983June

No. WR-C­ V-300-83

THE ADOPTION:THE MATTER OFIN

Indian.S.C.M.,OF A Kwakiutl

Tso, presiding.JudgeTomHonorable

ofthe limitsto stretchcase which seeksThis is an adoption
of the DistrictThe Clerkoutermost extent.to theirNavajo jurisdiction

immediatefile to theonadoptionthe forbrought petitionhasCourt
thecircumstances, andof its unusualof the court becauseattention

on itsupon jurisdictioninherent to ruleauthoritycourt exercises its
motion.own

A RULING ON JURISDICTIONTHE FACTS UNDERLYING

in thissitutionand theFacts are the foundation of jurisdiction,
matter is that:adoption

Columbia,of in Britishborn in December 1982The female child was
of Britishand residentsare Canadian citizensparentsCanada. Her

ofIndianis a "status"mother of the childColumbia. The natural
is registeredor whoCanada, is, entitled to be registeredthat a person

and NorthernAffairsof the of IndianDepartmentin the Indian Register
s.1Act, R.S., c. 1492(1),Sec. Indianof Canada.Development

ina status Indian(Canada). asThe child is foreligible registry
is not11(e). fatherthe child'sSec. The status ofCanada. ld.,

file.byshown the
themember ofthe child is aThe father ofprospective adoptive

fromProvo, orginallyHe isTribe, and he resides in Utah.Navajo
He is theof the Nation.portion Navajoin the New MexicoToh-la-kai

the natural motherthe sister ofuncle,child's and his deceased wife was
of the child.

petitionercontrol of herThe child was into the care andgiven
birthplace.hospitaluncle she was from her British Columbiawhen released
executedbirth,the her naturaldays parentsSixteen after child's

aby notary publicconsents for her were not witnessedadoption. They
consents wereoaths,to administer but thoseempoweredor other officer

beingafterfreely signedattached to affidavits that had beenthey
(a Theattorney).and Canadiana barrister solicitorexplained by

adoptive parent, theyconsents the as thepetitioner prospectivename
Columbia, Supremehave "In thetheywere executed in British and

at top.Court of British Columbia" the
letter from theOne of the on file in this case is adocuments

ofto SuperintendentCanadain solicitors addressed thepetitioner's
Victoria, Columbia. That letterFamily and Child Services in British
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a her parents, along petitioner'sof the child and with thegives history
it that be as a underhistory, reportand asks the letter theaccepted

British The assumes would"report"Columbia Act. court theAdoption
be an as that in our code.report required adoptioneachinvestigative

609(a).NTC Sec.9
sum,In who outside the NationNavajo Navajoa uncle resides

child,to whose reside inseeks a status Indianadopt parentsCanadian
Columbia,British on the executed in British Columbiabasis of consents

in a Britishand made with the intention of use in an adoptionintitial
Columbia court.

facts, adoptionOn the basis of are shown in thethese which
thisand the exhibits to asks courtpetition it, petitionerattached the

waive an decree.to an and enterinvestigation immediately adoption

THE JURISDICTION PROBLEM

There a of to Oneapproaches adoption jurisdiction.are number
child,is that since an the status a and the status ofadoption affects of

ofdomicile,a is the law of the status theperson governed by his
of Clark,child atadopted may only changed placebe the domicile.

. (1968).States,The Law of the 609p­Domestic Relations in United
("Domicile" below).is discussed Some courts take the thatapproach

overcourt thejurisdiction action, jurisdictionis an in rem agiving
domicile,child's at 608. Bothplace p.status the of the child's ld.,

decidingof these are because conflicts in whetherapproaches difficult of
or parents.the "domicile" is that of the the naturaladoptive parents

courts what jurisdiction,Some that the child's domicile issay supports
while others that domicile will do so.say adoptive parents'the JcL

Restatement, Second, Laws,The on of at Section 142Conflicts
states:

to angrant"A state has judicial jurisdiction
(a)if of of eitherit is the state domicileadoption

(b) itor the andparent,the childadopted adoptive
parenthas over thepersonal jurisdiction adoptive

person havingand either or theadoptedthe child
child."legal of thecustody

jurisdictionalthe of domicile as our first consid-Taking concept
(there later),eration are other we then examineconsideredproblems

whether:
(1) of orNavajo petitionerThe Nation is the "domicile" the the

child; and
(2) The has over theNavajo personal juridiction petitionerNation

and either or of theperson legal custodythe child the child.having

problemThe domicile

is,The tolaw of domicile the of conflicts of lawsubject sayin
least, athe Court of of thevery slippery Appeals NavajoTheproblem.

of of as appliedNation made its own determination the law domicile to
MacDonald, (1978).v. 1 R. 189Navajo Navajothe in the case of Halona

was of funds theexpenditure NavajoThat a suit to the fromenjoin
of theNation to for of the former Chairmantreasury pay legal expenses
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to thearose asdisputeACouncil, Peter MacDonald.TribalNavajo
theuponruledcase, Appealsthe Court ofof the andvenueproper
thethatcourt notedThefind that venue.law of domicile toNavajo

(Arizona) butNationRock, Navajolived Windowactuallychairman in
District.JudicialPos, Shiprocktheto vote in Teec Nos inwas registered

said,Rock, andWindowresidence inThe court noted theId. I94-I95.
be formightfixed as itnot as clear orfor domicile isNavajos,"But

thecourt decided195. Thenon-Indians, Indian brothers." atif ld.
law, whichcustomarybasis Navajothe ofdomicile onquestion legalof

204(a).NTC7 Sec.in civil actions underapplicableis
that:The of ruledAppealsCourt

tothemselvescustom, considerNavajo"By
from.mothers aresame theirbe from the area
homebe, returntheythey mayThus whereever

familyceremonies andfor religiousfrequently
custom, Navajofunctions, Bywell as vote.as to

in areavote theto andregisterare allowed
theyfrom, then whereare rathertheywere

electionCode'slive. the TribalNavajoEven
this customPerhapsis on this point.law silent

forfuture, butbe in thehave to breachedmay
betothe be consideredpresent, Navajos may

their traditionaltheywhere maintaindomiciled
ties, actuallywhereregardless theyand oflegal

live." ]d.

of someis to the lawcomparablerule of custom domicileThe Navajo
in theirborndomicile all individualsnations which a national toassign

or thenations,of otherterritory, even where become citizensthey
individualsMayer Department of Welfare wherein v. Publicesituaton
consideredJapanin wereparentwho were an and childadoptive living

(In(1965). case, adop­that anP.2d 942domiciled in New Mexico. 402
statuteadoptionwas Mexico itstion denied under New iaw because

petitionerNew theAlthoughthe child to be in Mexico.required "living"
of theMexico portionis to be domiciled within the Newconsidered

New becauseNation, this court not law of MexicoNavajo applydoes the
204.law. 7 NTC Sec.Navajothe has thatadoption preemptedstatute

that of thethe court the domicile to bepetitioner'sTherefore finds
142(a) onNation, of theNavajo and the test of Section Restatement

Conflicts of Laws is satisfied.

personal juridiction problem.The

142(b)The of section is not as This courteasily.test reached
he hashas over the becausepersonal jurisdiction adoptive parent

court,submitted he ofhimself to the of this is a memberjurisdiction
Navajothe Tribe and he has a within the Nation.legal Navajodomicile

This does not over childpersonal jurisdiction adoptivecourt have the
because Navajothe child has domicile within theneither nor residence
Nation. The rule is that the of the child in a situationgeneral domicile
where the child is born of of the Matter ofout wedlock is that mother.

(Arizona 1981).in 187,Pima 191Appeal App.635 P.2d ThereforeCounty,
the domicile of the child British We do not know whatis in Columbia.
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is,of child becauseof the thehaving legal custodythe domicile person
Columbia which is applicablecourt does not know the law of Britishthis

fixed the lawbyof the areto this case. The custody rights petitioner
andColumbia, parents'the of the child's herplaceof British since that is

intoof the child theIt that the surrendermay physicalresidence. be
of adop-with the executioncoupledof thecustody petitioner,physical
himcustodyof to butfavor, legalin a transfertion consents his are
foreignofof law is onethis,the court does not know and that point

which not proven.law has been
juris-it that court could exerciseappearTherefore would this

theif over childpersonal jurisdictiondiction over this it hadadoption
the ofof child. In absenceperson custodyor the thehaving legal

custodianlegalwould be theof the the child's motherproof contrary,
the child.of

statutory problemsThe here.

pre-which have beentrickyfrom domicile questionsAside the
statutory juris-to is matter this court'scourt,the there the ofsented

It a ofchild; legisla-a law is childAdoptiondiction. is not common
Tribalcode, Navajo7 Title 9 of thetion. Our ofadoption Chapter

However,Code, jurisdiction.is on of this court'squestionsilent the
contain astatute, 253, pro-NTC doesgeneral jurisdictionour 7 Sec.

regarding jurisdiction:vision adoption

"(3) involvingAll casesDomestic Relations.
Indians, divorce andsuch asthe relations ofdomestic

suchinrequirementsmatters. Residenceadoption
inprovided regardcases remain in heretoforeshall

of Indian Offenses."to the Tribal CourtsNavajo

adoptionover the since thecourt has matter jurisdictionThis subject
(Thisthe is Indian. courtis a Indian and childNavajopetitioner

because she is entitled toonlythe of the notaccepts Indian-ness child
the Indian nationsIndian,as a but becauseregistration Canadian status

own who areto on theirof Canada have the natural determineright
Indians).

253(3) 16, under our7 Sec. on October 1958adoptedNTC was
of IndianTribal CourtNavajoTribal Council Resolution CO-69-58. The

of AffairsOffenses, the Bureau Indianbywhich was a court controlled
11.22,to of 25 C.F.R. Sec.1, 1959, provisionsused theprior April

24,on 1957. 22 FR 10515. Thewhich were Decemberpromulgated
regulation provided:of thatpertinent part

have juris-"The Court of Indian Offenses shall
is asuits the defendantdiction over all wherein

jurisdic-theirof the tribe or tribes withinmember
members andtion, of other suits betweenand all

byare before the courtsbroughtnonmembers which
stipulation parties."of both

IIin case Part ofadoptionis for residence an underprovisionThere no
members,betweenC.F.R., adoptions25 with ofexceptionthe custom
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25 C.F.R. Sec. 11.29.which had to take the reservation."place "upon
Therefore there is no under our law.requirementresidence

law requireWhile the current status of our does notjurisdictional
of nonmember a residentthe consent a nonmember of suit where the is

(Reso-of the Nation the action within the NatinNavajo Navajoor arose
CF-19-80),lution the child natural are notparentsbecause and her

arise within theNavajoresidents of the Nation and this case does not
theNavajo Nation held to not so arise because of(being requirements

above), then, alloutlined in the Restatement section discussed for
practical this court will need the consent of the nonmemberpurposes,

court,parents means of their submission to the of theby jurisdiction
since that is the means obtained overonly personal jurisdiction maybe
them.

Therefore, does matter oversubject jurisdictionthis court have
this case and it does have as the of thejurisdiction insofar domicile

is concerned. It does have insofar asadoptive parent jurisdictionnot
personal jurisdiction over the child or her custodian is concerned.legal
At least that has not been demonstrated to the court at this point.

THE PROBLEM OF CONSENT

This court should theapply standard of its code to theadoption
consents which have been executed by the natural Thoseparents.
consents are valid if were in the of thethey signed presence ofjudge
clerk of court or before a 9acknowledged notary public. NTC Sec.
603(b). were notThey before the this districtsigned judge judicialof
or clerk,its and werethey before a Commissioner forsigned taking
Affidavits in British Columbia. That satisfies the statute.

however,There is the problem, that the of the consentscopies
on file are thephotocopies, and court will further ofrequire proof
their inauthenticity, accordance with the Rules ofNavajo Evidence.
Rule 30 that "Allprovides evidence must be authenticated or identified
to the ofsatisfaction the thatjudge the evidence is what it is claimed
to be it maybefore be admitted." ofSuch will beproof authenticity
required here.

THE ABSTENTION PROBLEM

While the petitioner may provide further information or the
natural parents of the child may submit to the jurisdiction of this
court, one further isquestion whether this court should exercise juris-
diction. First of all there is the that ifproblem this court happens to
not have jurisdiction based upon any rational interpretation of adoption
jurisdiction theory, then the adoption decree will not be recognized.
This was the situation when the Arizona CourtSupreme refused to
recognized Hughesa decree of its Commission,own courts. v. Industrial

(1949).211 P.2d 463
There is the more important ofquestion policy. The court notes

that the petitioner intendedoriginally to pursue the in theadoption
courts of Columbia,British but heobviously has not done so. Is this
because of a valid interest which British Columbia has in the child which
was used as a ground for andenying Is itadoption? due to the need
of the petitioner to hisreturn to home in Utah afterimmediately receiving
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his niece from his Was because of restrictive Canadiansister-in-law? it
the of Indian childrens' bands oradoption policies ignorewhich wishes

tribes and the value of children with their extendedplacing Indian
things.families? The court needs to know these

of the samemanyThis court notes that Canada is experiencing
seen,difficulties of of Indian we haveways par-non-Indian ignorance

familythose of the extended Indianticularly placement of a child within
See,tribe.in accordance wishes of child'swith custom and the the

Society, (1982) (Canadianv. Native L.Tom Children's Aid 1 C.N.L.R.
(1982) (Manitoba160, 170, (3d) 212187,132 D.L.R. 2 W.W.R.Rep.)

Eliza, (1982) (Sask,Ct., CA) C.N.L.R. 53Prov. aff'd Man. Re 2
Prov.). theThese lead to the ofadoptionare the whichproblems

States. The Indian ChildIndian Child Welfare Act in the United
Welfare Act was of nonsanction privatealso to avoid the abusesadopted

itsplacements children, giveof and the does not wish to simplycourt
itto an is madeblessing althoughunsanctioned private placement,

within the child's family.extended
of thiscomplete historyTherefore the court wishes to know the

ofcase and not in the courtsexactly why adoption pursuedan was
British decision based uponColumbia. The court will make its policy
Navajo policies jurisdictionand it will lean in favor and the extension of
should cause in Britishgood pursuing adoptionbe shown for not an
Columbia.

Indian law policies adopted byis the law of those legitimate
Indian for Thepeoples policy applicablethe benefit of Indian peoples.
in this case is the common law that were children areNavajo policy

bad,given their cause or areup by good theynatural forparents,
to Theusually given specific Navajoclan members or relatives.up

custom law a his saddleto this case is that where manapplicable places
woman,outside the her and clanhogan familyof a he to servepledges

of amembers. Here a man his saddle before theNavajo placed hogan
Kwakiutl woman and to her clan and hisprotecthas servepledged

(The theneice. court is unaware of the for Kwakiutlproper metaphor
fact).version of a hogan and for of that There-apologizes ignorance

fore the policy questionswould to be in his favor if these otherappear
can be simplyanswered so the court can be satisfied he is not forum-

to avoid a of of Britishshopping proper application policiesproper
Columbia.

THE INVESTIGATION

The petitioner not have an waived. 9may investigation NTC
609(a)Sec. requires an all cases. Thatinvestigation adoptionin statute

refers to the Agency Affairs,Branch of Welfare of Bureau of Indianthe
but since its functions have been assumed our Division of Socialby
Welfare Act,under the Indian Self-Determination it will be responsible
for themaking required report.

The court notes that the manyIndians of Canada have fine Social
Welfare organizations, and the Union of British Columbia Indian Chiefs
is noted for its fine services to its it will assist thepeople. Certainly
Division of Social Welfare in this case.
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THE CHILD'S BIRTH RIGHTS

Indian underThis child is for as a statuseligible registration
which accrueAct,the Canadian Indian with all the and benefitsrights

sinceCanadian Indians. This child has a Canadian andbirthright,to
Tribe, it is impor-she will not be for in theeiligible membership Navajo

a fullthat court wantspreserved.tant her Canadian are Thisrights
Canada, with assurance thaton the child's status and benefits inreport

Indianproperas an Indian she will not become stateless or without
theThereforestatus under the laws of Canada or the United States.
andwill Canadian barristersrequire petitionercourt that the have his

and that Divisionpointsolicitors make a full to the court on thisreport
of Social Welfare thisinvestigative report point.address

TEMPORARY CUSTODY

The be of in connection with thefinal matter to taken care
which been of theadoption petition temporary custodyhas filed is the

child.
petitioner petition,The filed a decree with hisproposed adoption

and in addition he filed a which would him theproposed grantorder
or aimmediate of the child the final decreetemporary custody pending

further order of the court.
court,This order cannot be the at thisgranted point,because

child,lacks jurisdiction over the as has been discussed.
In the childaddition the court cannot immediate ofgrant custody

because that matter is not before the court.properly
It is a matter of which that the court cannotelementarylaw is a

Ourand will not relief without a for relief.grant applicationproper
law that no be in a suit unlessclearly provides judgment can granted
the defendant has notice of the and anactually opportunityreceived suit
to of aappear. by7 NTC Sec. 604. This is done meansnormally

claims, which iscomplaint, summons,which outlines the and aplaintiff's
2,used to the of 3. Rules of Civilnotify defendant the suit. Rules

Procedures.
It is not claimlegalunusual for a to file suit to enforce aparty

to relief,and ask for immediate such a ordertemporary restrainingas
to temporary custody of a child. too is a formalby requestThis done

act,that the court the to relief and theshowing legal right immediate
nature of the of aemergency request. bythis is done meansNormally

motion for and for relief.temporary immediate relief or a suchpetition
short,In law suits are begun givewith written documents which

adequate notice of the facts and the for reliefgrounds proceduraland
relief theduring courts of the action is obtained means of a writtenby
application, which is the motion.normally

motion,There was no of forapplication petition temporary custody.
Such as an application facts,would show the the basis forlegal tempor-
ary child custody and it would and sound reasons forgive strong

that ofgranting sort relief. Courts very grant tempor-are reluctant to
of aary custody interests,child unless it is in the child's best and

cannotcustody grantedbe on the theonly filing petitionbasis of of a
for an adoption and a proposed custody.order granting temporary

Therefore the order will be denied.
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OFTHE SIGNING THE PETITION

signedthat is notadoptionThe court also notes the forpetition
petitioner.the It thepetitioner. byis the counsel forby signed

606,statute, require,9 does notadoptionThe NTC Sec.petition
but sectionthe the thatadoptive petition,toprospective parents sign

9 Sec. 607.that be that of NTCsubstantiallydoes therequire petition
"Thethe sentence.The form contained in that ends withsection

the aboveundersigned that facts inhereby representeddeclare all
andin plural,true." to thepetition signersare This sentence refers

petition.it is theobviously parents signingintended to refer to adoptive
ofthe formTherefore, since the the statute regulatingclear ofmeaning

Theit.actually signthe theadoption petition petitioner(s)is that must
signed.to a haspetition is ordered resubmit which hepetition

ORDERS

the orders:followingBased concerns court makesupon these the
- immediatelyis torequired1. The Division of Social Welfare

and 9 NTC Sec.as orderbycommence its thisinvestigation required
609(a), and Utahthe of Columbiawith assistance Britishappropriate

75 ofdayssocial and the this court withinagencies, to file same with
date order;the of this

of thethe addressesimmediately report2. The shallpetitioner
ofpurposeof to Clerk of Court for thenatural the child theparents

of thisjurisdictiona a consent to thethe issuance of citation containing
court;

andthat his Candian barristers3. The shallpetitioner request
of case to date and thesolicitors the on the thishistoryadvise court

law;rights of the under Canadianlegal child
of the child iscustodyorder temporary4. The forproposed

stated;denied thefor reason
byadoption petition5. The is order to refile hispetitioner

in the arepetitionit himself that the facts statedsigning certifyingand
true;

case,and of thisjurisdiction6. A on the meritshearing
shall bejurisdiction,should the court it and exercisefind has should

(Arizona) onRock,held before the Nation theNavajocourt at Window
day14th of 1983 at the hour of 8:30 a.m.September,
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WINDOW ROCK DISTRICT COURT

21, 1983September

-83No. CP-CR-2581
CP-CR-2583-83

NATION, Plaintiff, v.THE NAVAJO

RICO,DONALD Defendant.

Tso, Judge presiding.Honorable Tom

THE CASE

a in a criminalThis is a motion for a continuanceruling upon
The on the motioncase. court has chosen to render a written opinion

raised,because of the issues more in order tolegal importantlybut
to for continuance.give guidance receivingcounsel on standards

The facts of the case are taken from well-prepared pleadings.
Prosecutor,Nation,The DistrictNavajo through Crownpointthe

28,has moved that the trial set 1983 be vacated andSeptemberfor
to date,continued another and in of that motion thesupport prosecutor

that the of evidencesays "only witness that has the the realknowledge
defendant,"of the must attend acharge against Begay,the Lt. Walter

session at the in Utahtraining Academy Brigham City,Indian Police
September 7,from 19th The motion recites thatthrough October 1983.

the witness attendance at the is under a contractprogram mandatory
with the Bureau of Affairs Self-DeterminationIndian under the Indian
Act, and the motion is a letter from the Indian Policesupported by

and a of PartAcademy copy regulations contained in 25 C.F.R.police
II.

The defendant the motion with aopposes well-written memoran-
(1)pointsdum of and authorities. The motion is because theopposed

Hon. Marie F. Neswood apreviously denied a motion for continuance
(2)based upon the same toground, supportingthe documentation the

(3)motion does not show that the is andtraining program mandatory,
that the prosecutionsince did not previousadvise the court of the

motion,denial of an identical the motion is not in faithbrought good
and should be denied.

GOOD FAITH IN PLEADINGS AND MOTIONS

The good faith issue is addressed the Rules onadequately by
3(a)Pleadings 23,Forms and Motions adopted on 1982. RuleApril

provides:

"The signature of a member of the NationNavajo
Bar, any attorney permitted to theappear before

himself,courts or any person contain-representing
ining a or otherpleading document submitted

Court,to the ais certificate the orpleadingthat
document is submitted in faith and thegood that
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matters of in arefact or law contained such papers
made in andgood faith, are believed to be true
accurate and an investi-upon adequateare based

or ofof of those asserted statementsgation research
the fact or law."

rule, CrownpointUnder this we that since thebegin assumptionwith the
a that Lt.signature statingDistrict Prosecutor's on motionappears

trainingis the material and that he must attend theBegay only witness
besession, facts are and are believed to truethose made in faithgood
that heand accurate. The is also a certificateprosecutor's ssignature

made an facts.adequate investigation of the
3(d) of the Form and Motions indicatesPleadingRule Rules of

that omitsattorney"A lack of faith where a orgood maybe partyfound
or shouldpersonmaterial facts or that knowspointsomits of law which

8,know are relevant to the the court." On Septembermatters before
1983 same groundthe District Prosecutor a on theprior applicationmade

veryto It isNeswood,the Hon. Marie F. and that motion was denied.
motion, whichthe of denial of thedisturbing to court that the fact the

the motion.rule,is a fact" was not disclosed in"material under the
The one of other sanctionscourt could the motion or take thedeny

in3(d), that is the practicecontained in Rule and this court notes it
tofor the failurereprimand severelysome to counseljurisdictions

disclose the denial of a motion or order.previous requested
a of a lackfindingHowever in this case the court will not make

injudgmentof it there was a error ofgood faith and will find that
The Districtto disclose the of motion.failing previousdenial the

misrepresentationsProsecutor is not known to court to make knowingthe
information, as ato the court or to withhold and this will standmaterial

orhas been dealt withthat to a court whichwarning any application
mustpreviouslydenied disclose that fact.

the for the purposesThe court recited in motionaccepts the facts
aof motion for a continuance.

FOR ASTANDARDS CONTINUANCE

the continuancesThe Court of discussed law ofNavajo Appeals
v. Electric28,on 1983 in its the case of Battles GeneralApril opinion in

Corp. (Ct.(1983) Navajo App.Credit 4Navajo L.J._; Rep._
1983). to be thatNavajoThe Court of declared the lawAppeals has

-court aare within of the trialcontinuances the sound discretion
ofnot or The Courtarbitrary capricious.discretion that must be

to sur-Appeals manyinstructed the CourtsNavajo District "consider
circumstances, of theconsequencessuch as therounding practical

ato to sufferhaving go party havingto trial and theparty opposing
callThe court also that motions for continuancesdelay." indicated

upon counsel to the reasons for"clearly precisely give goodand court
iscontinuance,a show result the continuanceto that will ifprejudice

not court."and to state concrete reasons to thegranted specific,
toaFinally, opinion showing prejudicethe dwells on the that ofpoint

the aparty asking important.for continuance is most
inkeepCriminal cases are the court alwaysand mustspecial,

prejudicemind the of a trial andright possibledefendant to a speedy
to the defendant.

The heart of the the court must in aengagematter is that
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balancing of interests between the inprosecution and the defense order
to exercise sound discretion.

This case apresents prosecutionsituation where the has made a
good presentation of facts which show cause for a continuance. Agood
material witness has been to attend a session at theassigned training
Indian Police The courtAcademy. notes that the officer is a Lieutenant

Police,of which is position.a command The court that theis aware
requirementsbureaucratic of the Bureau of Indian Affairs regarding
not betraining may highly important, court also aware thatbut the is

the andreputation of Policeefficiency Navajo uponthe are basedpartly
recordstraining for its command officers. The has indi-prosecution

-cated that the lieutenant is a material witness in fact the materialonly
witness. Therefore there has been a of cause andshowing good pre-
judice should the officer be required to attend the trial. The court
notes that the Navajo Nation as a party is entitled to the same considera-
tions for the business ofpressing its wintesses as private litigants.

If there was a showing of the of a ofrightdenial material the
defendant which would cause him the courtprejudice, might deny the
motion for a continuance. In criminal cases the has theprosecution
option of withproceeding its case or ithaving dismissed in situations
where there is a thatshowing the of agranting continuance would
cause a very real denial of a defendant's which wouidrights clearly
cause him or her prejudice. Had there been such a the courtshowing
would have explored options. However,those since the defendant only

whatopposed was contained in the motion for a continuance and raised
no matters of prejudice defendant,to the the court will thegrant con-
tinuance.

EFFECT OF THE DENIAL OF THE PRIOR MOTION

The judge themaking ruling upon this motion is extremely
reluctant to enter an order different than that byentered the Hon.
Marie F. Neswood. Normally judges should therespect prior ofrulings
a judge on procedural stages of a case unless there is good cause to do
otherwise. This feels thatjudge there is such good cause.

As a general rule the doctrines res judicataof or estoppel do
not apply in motion thepractice same way as in 56judgments. Am.Jur.
2d, Motions, Rules, and Orders Sec. 30. an orderNormally which
involves a question of orpractice the ofdiscretion the court is not one
which prevents a later motion or application on the same fd.ground.
There is a distinction made between orders which involve procedural
matters in a case and final orders which fix substantial rights and
which are appealable, Id. Orders which fix rights and which bemay
appealed are binding, particularly where there has been a full hearing
on disputed facts. Id.

Therefore I hold that there be amay orsubsequent application
motion on the same ground as previousa application or motion and that
a subsequent judge does have the toauthority reconsider an order
which has been denied previously. A court should not permit reargu-
ment of a matter which has been cause,decided without good itand
should not make a different ruling without good cause, but there is the
authority to do so.

ORDER
The Navajo Nation's motion for a continuance is granted.
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WINDOW ROCK DISTRICT COURT

11, 1983October

No. WR-CV-197-82

IN THE MATTER OF THE ESTATE OF:

APACHEE,BOYD Deceased.

Tso,Honorable Tom Judge presiding.

CASE COURTTHE BEFORE THE

the of pro-This a over distribution thedisputecase involves
be-of who killed in an automobile accidentperty Boyd wasApachee,

Window He was 277, yearstween Rock and Ganado on November 1981.
of at the of death.age time his

death,his a default decree2, 1981,On 36 beforedaysOctober
of the decen-Custodyof divorce was aganst Apachee.entered Mr.

(who of wasyears age),dent's minor is now fiveLloyd Apachee,child
(who thismother,to the inApachee appearschild's Rebecca Janegiven

child). Theas the ad for theJim,Rebecca litemprobate guardian
the decendent toCrownpoint required payDistrict Court's decree

firstLloyd.the of Theper supportmonth to Mrs. Jim for$200.00
November, 1981.in ofmonthly payment was to commence

at theliving campAt the of death he wastime the decendent's
at the samemother, livinghis other individualsApachee.of TheFaye

father,theRuins, Sjmawhich is at Wide were decendent'scamp,
Harrietsisters,and Maxine Apachee, Apacheethe decendent'sApachee,

and Geneva Apachee.
disputea aroseof thisShortly probateafter the commencement

the$40,000.00 fromproceedsover who is entitled to in insurance
While former Mrs. Apacheedecendent's life insurance thegroup policy.

hadwas the named of this court that shebeneficiary policy,the ruled
theall due to divorce.right, proceedslost and interest to thetitle.
(D.NavajoThe Court's 3 250. Windowopinion reported Rep.is at

1982).Rock,
(theestate, JudyThe of Glanzer decedent'sadministratrix the

sister, has filed her and a distri-previously accounting proposedfinal
$45,045.40 cash,The a motorcycle,bution. assets of the are inestate

stero, Somebooks, papers.a some miscellaneous and somepictures
wasdecendent, clothingwas the and burned.buried with hisproperty

in practices.This is accordance with traditionalNavajo
theThere is to te of adminis-expendituresan some ofobjection

costtratrix, and a to bear the of them.demand that she be required
Ruzow,to Lawrenceobjected attorney'sThe are feesexpenditures

the administratrixEsq., filing adoption brought byfees for an action
tripsand toson,the fees madeaffecting private investigatordecedent's

of theRock there a more statementpreciseWindow insofar as is not
nature of the trips.
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The proposed distribution is that "the assets be divided pursuant
heirs,to custom to all immediate and the "imme-Navajo meaning family,"

child,family"diate listed includes the decedent's the decedent'ssurviving
fiveparents, sisters and three brothers. The distribution doesplan

not whetherindicate the is be divided butproperty equally, assumingto
is the theprayer,that there would be heirs and the division ofeleven

(Of$4,095.03 course,cash estate debtswould be each. estategross
first).would have to be deducted from the figuregross

trial,At that themother,the decent's claimedFaye Apachee,
Navajo customary law is that she all the of thepropertyis to receive

brothers,estate for the sisterspurpose of a distribution to themaking
mother, claimed, behalf,and the son. his thatLloyd Apachee's on

is theLloyd hearingheir and entitled to the At theonly all estate.
estate,she claimed of the thatbut didn't know how much would$10%

be. There is also a supportclaim that she is entitled to accrued child
as a lien against the estate.

ISSUES TO BE DECIDED BY THE COURT:

1. Is the of the estate assets accurate?accounting
2. What will be allowed or disallowed?expenses
3. What is the Navajo common law of intestate distribution of

andmoney personal where the decedent was divorcedproperty
and with his theliving parents and decendent's child was
living with the former wife?

4. Of what effect is the claim for child support?
5. What be the final distribution of the assets?should estate

THE LAW TO BE APPLIED IN THIS CASE:

The Navajo Tribal Council has the onguidanceCourt whatgiven
laws are to inapply probate cases. 8 NTC Sec. 2 provides:

"In the determination of heirs the court shall apply
the custom of the as to ifTribe inheritance such
custom is proved. Otherwise the court shall apply
state law in what relatives of the decedentdeciding
are entitled to be his heirs."

In this case the court has heard testimonies of the parties regard-
ing Navajo customary principles inheritance,of and in lawthedeciding
from that thetestimony court will it asweigh weighsit evidence of
fact. Another method of proving custom in this case will the court
taking judicial notice of matters of common law whichNavajo are commonly
known or foundeasily acceptablein onworks common law. YetNavajo
another method of proof of custom is the prior decisions of the Navajo
Courts.

The statute unfortunately would to court toappear require the
make an immediate jump from customNavajo to state law provisions
which may not fit Navajo However,needs and expectations. this court

adoptwill the ancient precident that the common lawNavajo is as the
commonEnglish law:

scripta,"The lex law,non or unwritten includes not
only general customs, or the common law soproperly
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particularcalled; but also the customs of certain
particularof thoseparts kingdom;the and likewise

laws, in certainby onlythat are custom observed
IBlackstone,courts commentariesand jurisdictions."

Englandon the in the original).Law of 62 (Emphasis

The is transition into a writtenNavajo common law amaking
commonform, but the of the are stillNavajo judgesrecorded decisions

law.

leges Scriptae,"When I these of law nonpartscall our
I would as if all those laws werenot be understood

oral, thepresentat communicated frommerely or
wordformer the of mouth...present solely bytoages

But, andus at monuments evidencespresent,with the
of our in the records ofcustoms are containedlegal

reportsthe of books of andjusticeseveral courts in
ofdecisions, and treaties learnedjudicial in the

of and downsages preservedthe handedprofession,
However,to us antiquity.from the times of highest
legesI our law nonstyle partstherefore these of

scriptae, their institution and auth-because original
set down in as acts ofority writing, parli-are not

power,ment andare, they bindingbut receive their
laws, usage,the immemorialbyforce of andlong

theand reception throughout kingdom."their universal
Id, in(Emphasis64-64 the original).

that probateThis court notice of the fact statejudicialtakes
rules theprocedures ultimately uponand of inheritance are founded

Navajoof medieval the of its society.customs and needsEngland
ofreflect needsprobate procedures rules of inheritance should theand

Therefore,doing things.the ofNavajo Society Navajoand the way
2, thatthis court announces of of 8 NTC Sec.as a rule interpretation

the notword "custom" of statute includespurposes onlyfor the the
noticed,to,customs may proved by expertwhich be testified judicially

evidence,or it recordedtestimony byotherwise shown but includes
(not dealing statutoryandopinions decisions of the Courts withNavajo

or the of state orinterpretation general Anglo-ofapplication principles
law), ways. TheEuropean Navajo Navajoand some learned treatises on

Tribal Council will because ofbe deemed to have intended this result
the to had thegeneral principle that a is havelegislature presumed

(Sincelaw in mind a the TribalNavajocommon when it enacts statute.
Council has mirror Anglo-Europeanenacted statutes whichgenerally
law, it will be deemed the definition of law asto have had basic common

mind).(Sirlaw someOnlycustom and Blackstone's views inWilliam
learned treatises on will be to reflect commonWays NavajodeemedNavajo
law because this of anthropologists,Court's with the worksexperience

is theseand other commentators on the that oftenethnologists Navajos
do the state ofincomplete,works are inaccurate or not reflect current

the common is a of theNavajo law, spirit Navajo People.which living
The in Navajocourt notes that the reliable works for use findingmore
common law are those wise authors.by experienced Navajoandauthored
The theDine' are most accurate on themselves.commentators
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forpreference "NavajoThe also its the termpronouncescourt
not"custom" the that it is widelyCommon Law" rather than for reason
Peoplethe and traditions of the areNavajounderstood that customs

law, reflectsEnglish accuratelyand the term is used because it more
law.our customs as

Therefore, the will of thefinding Navajocourt use these methods
law is in 8 2.given preferencecommon which NTC Sec.

one to what lawpoint questionThere is final discuss in the of
NavajoRebecca Jim that there is no customapplies. establishingargues

of that the of themoney, Judgesthe distribution and becauseregarding
estates,ofNavajo Nation have rules of for distributionadopted court the

demonstrated,those rules should As will be there are indeedapply.
andNavajo death,common rules on the distribution of after evenmoney

Jim, such aninterpreted byif the rules could be as indicated Mrs.
interpretation could clear of the Navajonot override the direction
Tribal Council.

IS THE ACCOUNTING OF THE ESTATE ASSETS ACCURATE?

The court finds that the as assets isaccounting to accurate and
acceptable, it was aparticularly prepared trustworthysince accoun-by

$45,045.40 cash,tant. The ofproperty the estate consists of in a
stero,motorcycle, books,a some pictures papers.and some

WHAT EXPENSES WILL BE ALLOWED OR DISALLOWED?

The courts thefinds that of a tohiring pivate investigator
Lloyd Apachee"search" for and prepare action,evidence for an adoption

and the onpayment fees in the District Court forfiling Crownpoint
that action are unrelated to theany debt of decedent orproper any

administratrix,relevant ofexpense the but courtthe disallows the
private fees and the feesinvestigator and allows the administra-filing
trix's inexpenses $1,521.40.the ofsum

WHAT IS THE NAVAJO COMMON LAW OF INTESTATE DISTRIBUTION
OF MONEY AND PERSONAL PROPERTY WHERE THE WASDECEDENT
DIVORCED AND LIVING WITH HIS PARENTS AND THE DECEDENT"S
CHILD WAS LIVING WITH THE FORMER WIFE?

The court classifies as follows: A manproperty is instanding
-circle,an heimaginary and has all his possessions heeverything

(1)calls life. areThey (2)his wife children,and his religion (including
its paraphenalia, (3)dust, etc.)bundles, land, (4)mountain his his

(5)livestock and his jewelry, including money. agreesThis in essence
with the anthropological material cited in the ofEstate Peshlakai which

(1) (nit-tlis),named "Hard goods" coin,including ornaments,silver
white and yellow shell, and coal, (2)coral cannel "Soft and flexible
goods" (yudi), cloth, baskets,including hides, (3)skins and clothing,

(jish),"Ceremonial values" chants,including medicines,herb good luck
formulae, names,sacred (4)medicine bags, paraphenalia, etc., Agricul-

(Kay-yah),tural or range land (Dinneh-chil-ah-tas-aye),and "Game goods"
ofconsisting anddomesticated wild Order,animals. Opinion and No.

(December 30, 1982).WR-CV-304-82
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order to"money".In this we are with Inparticular case dealing
law of areNavajo probateunderstand the of the thereprinciples common

must be understood.some basic facts the whichNavajo economyabout
sheepupon grazingThe been basedNavajo economy traditionallyhas

to Itthe land.food, Navajofor This ties theclothing marketing.and
is important,be Navajo system verymust also understood that the clan

for" the father'swith a child "bornbeing of the mother's clan and
unit isclan is and the as an economicfamilyclan. The important,
includewhich canNavajovital. The intogether family groupslive

sisters, all thechildren, and andparents, brothersgrandparents,
to other.of the duties eachmembers havefamily group important

importantare to and upon veryThese duties based on the need survive
each and theeach othersupportvalues which command toreligious

atogethercall andfamily livingSome clan membersgroup. these
andShepardson"residence call agroup," "camp."and some them

V.orHammond, Regular?,"Patterns: Randon"Navajo Inheritance
Ethnology Navajo Property(No. law and87, 1, 1966); Barsh,90 Jan.
Probate, 1940-1972, This document(Unpublished manuscript.13.p.

inNavajo probate coope-was as an outline lawprepared ofexperimental
VirgilChief Justiceration with the court of formerNavajo appeals and

Kirk). NavajoL. The that ofactually groupsof these terms ismeaning
related for mutualby protectionwho are blood or clan will live together

a differ-common is that there isgood, importantand the and the point
anthe whether it isuponence in distribution of property, depending

camp.of of theessential for the maintenancepiece property
nonpro-is a andgoodsThere division of intoproperty productive

(includingand landgoods. goods, sheepductive Productive such as
camp,land are benefit the individual and thepermits), held for the of

of inlivingand death is held the benefit thoseupon such forproperty
tools and non-Nonproductive equipment,the camp. goods (jewelry,

horses) Cashsubsistence livestock as to the individual.belongsuch
a treated aspresent special pro-can because can be eitherproblem it

orproperty productiveductive Treated asnonproductive property.
ascash the its economicproperty, securitywould be held in forcamp

a as among familyunit. Seen cash would be distributednonproductive,
members.

the where theNonproductive by campare distributedgoods
held,decedent resided at his isgathering super-the time of death. A

vised an and is a discussion of how theby agreed thererepresentative,
should be divided. This be assisted a nataaniproperty process may by

(Theor thesome other leader. of Peace-community peacemaker Navajo
used).Court ismaker could also be The then distributedproperty

decedent,with a to of the andpreference the immediate membersfamily
comparativethe of claimants is considered. The principleneed also

considered distribution in andthings campin the are residence the
need, other not thealthough camp may participate.relatives inliving

necessarilyUnder the children haveways any pre-old did not
ference in the a share inthey usuallyinheritance because of fact had
the herd and the arefamily Navajo alwaysbecause of fact that children
cared for their The would that hisby family. family recognizefather's
children were "born clan if it was needed.helpfor" their and would

FayeTherefore the finds that claim of thatApacheecourt the
the should for isproperty essentiallybe to hergiven distribution
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within accordanceHowever, correctlyto be morein ordercorrect.
andfamilyto the immediateby granting preferencecommon lawthe

"heirs, meaningto thedistribution bethe that theprayergranting
discussion.requiresthat termfamily,"immediate

the termwithstruggledof hasAppealsThe CourtNavajo
for a validbe presentwith who mustfamily""immediate in connection

(1971) Estate ofRay Lee, 27 and1 Navajo Rep.oral will. Estate of
Benally case theChisney Benally, (1978). In the219Rep.1 Navajo
(who withlivedmarriageand of the decedent's secondwife children

(whohim) marriageof firstthe wife and children thepresent,were and
decedent) the firstheld thatwere not. It wasdid not live with the

family."of decedent's "immediatewife and children were not members the
ofobjectthat theFrom discussion we can seepreviousthe
asgroupor residencecampcommon law is to benefit theNavajo probate

livingthoseand to benefita unit in the case of productive property
property.and in need in the case of nonproductivethosetogether

shouldclaim that the cashSince the court has received no evidence or
will bedecedent, moneytheto the residential unit of thego family

as "nonproductive" property.treated
in thisfamily"The of a definition of "immediatelogic finding

mother, his father andcase is The decendent lived with hissimple.
sisters, Maxine, belongwouldThey logicallyhis Harriet and Geneva.

blood, but moreto the because of the close ties offamily""immediate
tosupport they gavebecause of the mutual assistance andimportantly,

member of the "immediateLloyd Apacheeach other. is also a logical
in need offor" his clan and isfamily" because he was "born father's

assistance.
and theThis means there are six to the property,that heirs

alternativescourt must now the net estate them. Thedispose amongof
Apachee'sare to either distribution or toequal grant Fayemake an

or to makethat the be to her for distributionrequest property given
members of thepreference familydistribution based on to the immediate

decedent needs of the claimant.considering comparative
and the common law methodHaving identified the immediate family

distribution,of the means of withproper dealingCourt finds that the
this situation be on The courtwould to make distribution based needs.

"need," law,does not commonhave evidence of as used in the Navajo
and inanother the "immediate as discussedhearing involving family"

opinionthis would be proper disposition.
In the court note of the decedent'spassing burningwill that the

and the of burial are inclothing placing propertysome with him at time
accord with Navajothe common law. Some are left withthings always
the deceased because "the were his or hers. More was addedthings

(the) supra,Barsh,out of love for dead one." p. 13.

OF WHAT EFFECT IS THE CLAIM FOR CHILD SUPPORT?

all,First of the claim will be denied properbecause a written
claim was not submitted. courtThe does not the state lawacknowledge
offered to support a claim that child a lienis on the estate andsupport
a continuing because there was no of child toobligaton a inherit"right"
under Navajo common law due to the the forstructure and carefamily
children.
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and that thechangingThe court does that times arerecognize
probateinNavajo consistently preferenceCourts have childrengiven

supra, 35, 38, and 54. How-Barsh, 34,at 41proceedings. pp.See
whowith the decedentever, it has been the children who have resided

been givenhave preference.
a childof the effect ofThe court will rule theupon questionnot

since the courtcase,order on an in thissupport particularlyestate
forwill be provideddoes not have a formal claim before it. The child

However, in situa-and to his need.opportunity presenthere have an
for in accordancetions where not providedthe court finds children

legal protec-as therightwith common law it will reserve thepractices,
them.tor of children to make forspecial provisions

ASSETS?OF THE ESTATEWHAT SHOULD BE THE FINAL DISTRIBUTION

net be to the heirs.The estate shall distributed

ORDER

to be Lloyd Apachee,1. The heirs of this estate are determined
Apachee,Geneva andApachee, HarrietFaye Sjma Apachee, Apachee,

Maxine Apachee.
the heirs the Courtby2. The net estate will be distributed to

on the basis of need.
of each heir on the3. The on needscourt will hear evidence

All members of theDecember, 1983,of at o'clock a.m.day15th 8:30
The administratrixpresent.immediate of the decedent shall befamily

shall also be for thispresent hearing;
shall beof; approved4. the administratrixThe accounting

filingand courtinvestigatorwith the of fees for aexception private
fees, administratrix;bywhich shall be borne the

heirs, theof “needs" of the5. of theUpon completion hearing
to to whomestate assets thosecourt will enter an order thereleasing

distributed;werethey
shall beApachee managed6. to LloydThose assets distributed

child, investedof herpropertyRebecca Jim as the of theby guardian
shall bemoneyin or and noan accountinterest-bearing security,

court,of the whichwithdrawn and without the leavespent by priorher
bemay granted informally.

SO ORDERED
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ROCK COURTWINDOW DISTRICT

18,October 1983

No. WR-CR-1682-81

NATION, Plaintiff,NAVAJO v.THE

LEE,BENSON Defendant.

Tso,Tom Judge presiding.Honorable

(2) the caseThe is late two becauseforegoing opinion by years
was within office and was found.indavertently misplaced recentlythe
The apologizes delay.Court for the

STATEMENT OF THE CASE

is a case withchargedThis criminal in which the defendant is
the offense of in Sec. 310. Theviolation of 17 N.T.C.threatening

the and on tocomplaint correctly goescites code sectionapplicable
12,indicate the offense on RouthNavajowas committed one mile south

Navajo, New Mexico and that the facts of the offense were as follows:

by"He threatened word and conduct to cause phy-
Mailman,sical to theinjury of anotherperson namely,

Officer,Adrain Police Division of PublicNavajo Safety,
(Sic.)Rock,Window Arizona."

(The signature on the makes it clear the assault wascomplaint
Mailman).not on a mailman but Officerupon Adrian

The applicable ofportions the statute which fit the factual
allegations of the complaint would be:

"A person commits if he orthreatening she threatens
by word or conduct physicalto cause to theinjury
person of another..."

(1) With terrorize,the intent to or in reckless dis-
of riskregard the of anotherterrorizing, person;"

17 N.T.C. Sec. 310.

The defendant thatcomplains complaintthe was so asambiguous
to not thegive defendant fair notice of the him.charge against The
prosecution responds by theasserting complaint describessufficiently
the offense.

The legal issue is onjoined the of the ofquestion adequacy the
complaint.

THE CONSTITUTIONAL STANDARD

Since the Constitution of the United States is not applicable to
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of toNations, defendantrightIndian the source of the "constitutional"
is Navajoof the"be informed the nature and cause of the accusation"

Act,Civil6, Rightsof 1 Sec. and 1968 IndianRightsBill N.T.C. the
is1302(6). in those statutes25 U.S.C. Sec. containedThe standard

of theto the Constitutionthe same as that the Amendmentof Sixth
interpre-courtUnited States. we look to Federalmay priorTherefore

of Navajotheapplicationof that for as to theguidancetations article
of and Rights.Bill the Indian Bill ofRights

of this parti-discussionThe first United States CourtSupreme
decision,an 1833cular of the is contained inpart Sixth Amendment

clearness,set with"the be forthwhere the court stated offense must
of the crime withall accusednecessary certainty,and to theapprise

Mills, 138, 8 L.Ed.7 Pet.which he stands vs.charged." United States
(1833). Later, 1896,636 Court stated:in the

of"A the nature and causedefendant is informed of
containsthe indictmentthe accusation him ifagainst

as will enablesuch the chargedof offensedescription
theplead judgmenthim toto make his defense and

samefor thein bar of furtherany prosecution
States, 29,U.S. 40161crime." Rosen v. United

(1996).L.E. 606

these cases. Thedeveloped byThere are legaltwo standards
to foropportunity preparefirst is to the defendant a fairgeared giving

thedesigned givein second is todefense,trial and assist his and the
is as tospecificcomplaintdefense of double If thejeopardy meaning.

time, facts, chargedan the offenseoffense,the and onplace acquittal
be to a futureprevent prosecution.can used

a timeof came fromrightThe we are speakingconstitutional
file"no "openwas cases andwhere there no in criminaldiscovery
Theis intoday many jurisdictions.as therepractice by prosecutors

to criminal defendantsgiveof the standard wasconstitutionalpurpose
at trial.surprisesandenough preventinformation for a defense to

toprosecutors prepareuponTherefore the standard callsconstitutional
the crimecreatingthe basic of the statutecomplaints allege partswhich

to the defendantthe enablefittingand sufficient facts within statute
which doescomplainthis to case. Aand defense theirattorney prepare

is inade-the crimecreatingnot all the basic of the statuteallege parts
to a asfact and dismissalquate subjecton its and therefore defective

is the in thiscase matter.

ORDER

Therefore, that the complaint againstit is HEREBY ORDERED
the Defendant be is defective.beingand dismissed onhereby

It is of postedFURTHER ORDERED that the cash bond $100.00
theby immediately.Defendant be returned to him

SO ORDERED.
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COURTWINDOW ROCK DISTRICT

26, 1983October

No. WR-CV-72-83

SERVICES,ANDERSON PETROLEUM INC.
Plaintiff,An Oklahoma v.Corporation,

COMPANY,CHUSKA ENERGY AND PETROLEUM
A New Mexico Defendant.Corporation,

Tso,Honorable Tom Judge presiding.

OF THESTATEMENT CASE

This is a case where aplaintiffthe received in their favor
Journal ofEntry from the in andJudgment PayneDistrict Court for

ofCounty, 4,State Oklahoma on asking1983. Plaintiff is nowFebruary
this Court to declare the Oklahoma court order a valid and tojudgment
enforce the judgment through full faith and credit or Thecomity.
Plaintiff is also in addition toasking, the total amount of the Oklahoma
judgment, reasonable fees and or in theattorney cost earned incurred
Payne County District Court action.

The Defendants that this should Oklahomaargue rejectCourt the
court order and not declare it a valid and that full faith andjudgment
credit for the judgment should be denied.

The questions this court must deal with are:
(1) Whether this court should full faith togive and credit

(2)judgment of other states courts? Can and should this court enforce
the Oklahoma state order the doctrine ofutilizing comity?

THE ISSUE OF FULL FAITH AND CREDIT

thatAssuming a state had proper personal jurisdiction over the
parties, the involved,mattersubject and all due notices have been met
and a judgment was issued.properly circumstances,Under the there-
fore, can this court thatgive faith,thejudgment credit,same conclu-
sive effect and obligatory force as it had by law or in the stateusage
from which it was granted? To answer questionthis we must first
decide where this statutory clause suchregarding authority derived
from.

Full faith and credit is a clause of the Constitution of the United
IV,States at Article 1,Section which requires that a foreign judgment

be given such full faith and credit as it had law orby usage of the
state of its origin.

Basically, this provision of the United States Constitution requires
that one state shall give full faith and credit to the of itsjudgment
sister state. The ultimate question is, Navajopresented now can the
Courts give full faith and credit to the judgment of another state.
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thewith this same issue inThe Court of dealtNavajo Appeals
Chewiwi,Guardianshipof, of Katherine DeniseIn the Matter of thecase

(1977). thethe court in Chewiwi120, InNavajo Reporter particular,1
of full faith and creditwith issue whether the conceptcase dealt the of

of different Indiantoapplicable relationshipis the between courts
Tribes.

fullofdiscussing concepttheIn the Chewiwi case the Court in
standthe Isleta PuebloNavajofaith and credit concluded the Nation and

andlaw, presentlyit existsthe bounds of rule of sincebeyond this
Unitedof States of thethe thegoverns relationshipconstitutional

States, andthe Indian NationsId, at The on to say124. Court went
notand werenot to U.S. ConstitutionTribes were thesignatories
V.of Articleto be the of the mandatescopeintended included with

1738, was28, Code, Section which1. Nor does U.S.Section Title
1, a4, provideArticle Sectionwritten to effectuate the mandate of

125.Courts. atguidance to the between Indianrelationshipsclear Id.
case alsoof in the Chewiwiappealsthe courtsFortunately,

theCIT, 2nd, 751, byP. decideddiscussed the case of Jim v. 533
USC,of Sectionand the effects 28Court of New Mexico alsoSupreme

byraisedargumenton is the sameBasically,1738 Indian Courts. that
issues,thein case. answering presentedthe Plaintiff this instant In

CITthe Jim v.readingstated their careful ofopinionthe court in a
thatby the facts ofpresenteddecision will show that the real issue

New Mexico Supremeto of law Thecase related the conflicts doctrine.
commercialthat, New Mexico's uniformpursuantCourt determined to

law, thecode, given applica­to whichparties maya contract determine
Id atone,of more 125.bility govern.than shall

Sectionthat 28 U.S.C.Court of concludedFinally, Appealsthe
Indian courts.to betwee1738, relationshipdoes not thepurport govern

not envisionit is based diduponconstitutional whichprovisionThe
ofThe statusdid the act itself.Indian courts in existence norbeing
toin relationsof is determined notgenerallythe decision Indan Courts
ofof exclusive jurisdictonand but to the theconcept"full faith credit"

matters, law U.S.statutory federal andeach Indian court over certain
22, 1983, theSeptemberat OnSupreme Court decisions. 126.Id

Platero,Platero, al. v.for of Mexico in et.district court the District New
Navajo Tribe, al., Tribeset. that... "IndianCIV No. 83-0952 stated

ofstates,... meaningor within theare not" possessions"territories
giveto1738A, therefore, requiredCourts are notNavajoSection the

Order." Brown v. Babbitfull and to Mescalero Tribalfaith credit the
Contra, MackeyFord, Inc., (1976); v.571 P. 689192,117 Ariz. 2d

Raymond,Coxe, (18 How.) Raymond F. 721v. 83(1855);59 U.S. 100
Corp., 362, 533(8th 1897); 87 N.M.v. CIT Financial ServicesCir. Jim

Law, 145, 172Cohen, of(1975);P. 2d 751 F. Handbook Federal Indian
Application Credit(1942); of Full Faith andProblems in theRagsdale,

(1977)."Tribes, asquestionSuchfor 7 L. Rev. 133Indian N.M.
of full faith and creditto federal court the issuepresented the on

wastherefore left unanswered.
to thefaith and creditTherefore, this court cannot fullgive

theofthe "full faith and credit" clauseOklahoma court order based on
IV,U.S. 1.Constitution Article Section
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OF COMITYISSUETHE

nowand creditof full faiththe issuediscussedhavingThe court
can orthis courtor notwhich is whethersecond questioncomes to the

thebased onorderOklahoma courtto theenforcementgiveshould
comity?doctrine of

ofa matternot asa privilege,to grantis aComity willingness
and will.goodone ofbut deferenceright,

thatruledAppealsofCourtNavajothe decision theIn Chewiwi
Courtsto thepresentedCourts isof state or Indiananywhen decisions
one ofisdispositionapplicablefor enforcement theNationNavajoof the

comity.
andwill honorCourtsNavajostated thatthe courtFinally,

the foreignofrightsof theconsiderationuponenforce foreign judgments
ofandthe proceedingsofproprietyto issue the of thejudgment,court

the Nation.Navajoofpublic policyrelevantany
Navajoto thecheck listagavethe Court ofEssentially, Appeals

foreign judg-ait should enforceto utilize in whetherdecidingCourts
firstbycheck listwill utilize theIn the instant case the courtment.

adducedand evidencetestimonyto thepursuantsomemaking findings
6, 1983,on October as follows:hearingat the

Services, Inc. is a corpor-1. Plaintiff Anderson Petroleum
of Oklahomaof the Stateunder the lawsdulyation authorized

Stillwater,at Oklahoma.with their officesprincipal
Inc.,Petroleum, Co.Defendant, andEnergy2. Chuska
Statelaws of theis under thedulya authorizedcorporation

Tohatchi, within theMexico, its office atregisteredof New
New Mexico.in Albuquerque,Nation and a subofficeNavajo

whereby theyinto an agreement3. The enteredparties
impactan environmentalthe Plaintiff would dothatagreed

(167) landacres ofsixtysevenover one hundred andstudy
Plaintiffwould payand Defendanton the ReservationNavajo

($1.50) acre.One and centsFifty perdollar
Houston,inthe Plaintiffsigned by4. The wasagreement

wasagreementof 1982. TheTexas, July,on the 28th day
Denver, Colorado.the Defendant insubsequently signed by

of dis-anythat in the eventagreement provides5. The
the law of the Stateout of the thatputes arising agreement

will beanyof will be andcontrolling disputeOklahoma
Oklahoma.in of the laws of the State ofinterpreted light

1982, filed aNovember,6. On 8th of Plaintiffdaythe
in the Dis-breach of contract action the Defendantagainst

Oklahoma.trict Court at State ofPayne County,
toinvolved, attempted7. Due to the distance Plaintiff

through regis-service of on the defendantperfect process
the sistertered The mail was received bymail. registered

forsignedof defendant. The sister whothe ofpresident
the whatsoever with defen-mail had no connectionregistered
dant's company.

8, appear-8. filed a1982, specialOn December Defendant
a Motionance their Oklahoma counsel and also filedthrough

forQuashto the service of and a Motion to Dismissprocess
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thatallegedsaid action defendantlack of Injurisdiction.
theoverjurisdictionof no personalthe State Oklahoma had

corporation.
tofiled a1983, replyAnderson6,9. PlaintiffJanuaryOn

motion.defendant's
filed a Motion14, 1983,10. Plaintiff AndersonOn January

anandpleadingstheJudgment uponfor basedSummary
ofAnderson, Andersonof E. Presidentaffidavit Kenneth

ofin supportwith a briefServices, Inc., alongPetroleum
their motion.

toits answers25, 1983,11. filedOn DefendantJanuary
to the Motion for Sum-the as objectionas well itspetition

mary Judgment.
Paynecame before the4, 1983,12. the matterFebruaryOn

Wall,L. heardRayCourt. The HonorableCounty District
andwitnesses grantedof and ofarguments testimonycounsel

in favor.a Plaintiff'sSummary Judgment
10, from the Defendant1983,13. On an affidavitFebruary

Summary JudgmentVacatewas filed with a Motion totogether
itsa notice of24, filed1983,14. On March the Plaintiff

Manuelito onof R.dispositionintent to take a Lawrence
not due to Mr.1, was doneApril 1983, which apparently

disposition.to for theManuelito's failure appear
an Parte1983, entered Ex29,15. On March the court

4,FebruarydatedSummary JudgmentOrder thevacating
1983.

1983, set in the8, hearing Payne16. wasAprilOn another
Court, court vacated its orderwherein theDistrictCounty
1983, the of Febru-29, judgmentand reinstateddated March

in itsprovided forary 4, specifically1983. The Court
Motion to Vacatedefendant'sorder that it would reconsider

R.Lawrencepresident,at time Chuska'ssuch asJudgment
trial.Manuelito forappearwould

the court thatthe attention ofbrought17. It has tobeen
on ofadvisehearingMr. to for theappearManuelito failed

counsel.
forappeared deposition18. When Mr. Manuelito never

23, 1983, judgmentto have a finalPlaintiff moved on June
Court.entered the Districtby Payne County

notice,1983, Payne Countythe8, pursuant19. On toJuly
partiesat which time thehearingDistrict Court held another

this overhearing andappeared Followingcounsel.through
Defendant, ofEntry Judgmentthe a Journalof theobjections

4, 1983, asjudgmentwas confirming Februaryentered the
the judgment.final

this matter nor20. took further action onDefendant no
court in the Statedid toappeal any subsequent superiorit

of Oklahoma.

court to issueThe court in the of theconsidering right foreign
the State of Oklahomaa first of all consider whethermustjudgment

personalobtained over the defendant.jurisdiction
before thie court showedpresented hearingThe testimonies at the
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that the alleged process 15,service of on Mr. on NovemberManuelito
1982, was received by personanother no connection with thehaving

and incompany essence was not obtained Manuelito himself.by Mr.
presentsThis a as toproblem whether or not service was proper.

The Court in considering the of the thatpropriety proceedings
took inplace the foreign court must consider whether the proceedings
were proper. The shows that specialrecord the defendant filed a appear-
ance, and Quasha Motion to for lack of Their motionsjurisdiction.
apparently were not byconsidered the court and theirforeign pleadings
were ignored for some reason. This court feels that since that motion
raised an objection on personal jurisdiction, at the least it should have
been somegiven consideration towards the rather thanpleadings ignoring

Therefore,it. the Court finds some toas theimpropriety proceedings
within the foreign court.

Lastly, the court tohas take a look at the relevant public policy
of the Navajo Nation. theCertainly Nation's is not toNavajo policy
encourage topeople breach oral contracts or written contracts. It is
against the Navajo forpolicy people to breach theirliterally contracts.
Thus, the Plaintiff have a casemay for breach of contract which has to

provenbe at trial.
Therefore, based theon foregoing, this court declines to enforce

the Oklahoma judgment the ofby doctrine comity.

ORDER

IT IS THEREFORE ORDERED that the court denieshereby to
full faithgive and credit to the Oklahoma injudgment this case.

IT IS FURTHER ORDERED that the court will decline to enforce
the Oklahoma onjudgment based the doctrine of comity.

IT IS FURTHER ORDERED that the matter beforepending this
court be and is hereby dismissed.

IT IS FURTHER ORDERED that the writ of garnishment issued
thisby Court on the 2nd ofday February, 1983, be and is hereby

quashed and dismissed.
SO ORDERED.
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COURTROCK DISTRICTWINDOW

4,November 1983

No. WR-CV-21-83

NATION, ex rel.NAVAJOTHE
WELFARE,OF SOCIALDIVISION

OF:OF INTERESTIN THE MATTER THE
J.J.S., A Minor.

Tso, Judge presiding.Honorable Tom

CASEOF THESTATEMENT

seriously neglectedwho ischildinvolvingis a case a minorThis
As a result ofunknown.of the child ismother. The fatherhisby

have beenrightsher parentalof the childneglectseverethe mother's
theparental rightsofterminationto law.pursuant Uponterminated
Mr.adopted bychild bethat hermother her desireexpressednatural

Chee.and Mrs. Dan and Helen
oncourt thebefore thisalso pendingfor ispetition adoptionA

and PatriciaJohnnyand Mrs.Mr.bynamed minor child filedabove
the Navajoofare not membersStephensMrs.Mr. andStephens.

T ribe.
investigationhomean excellentsubmittedThe social workers
both familiesthathave determinedTheyand recommendation.report

the child'stois a counsinchild. Mrs. Cheeto raise the minorare fit
of thefamilythe extendeda ofmembermother and thereforenatural

the jurisdic-Mexico withinDale, Newresides in Pinemother andnatural
tion of the Nation.Navajo

should beas to whowith the issueis confrontedThe Court
two couplesthesincethis minor childparents ofadoptiveappointed

fit.to child are bothadopt thepetitioning

LAWAPPLICABLE

inappliesfind which lawmust do isThe first this courtthing
this case.

overoriginal jurisdictionhasof NationNavajoThe trial court the
divorces,Indians, such asrelation ofinvolvingall cases the domestic

1001, et. seq.Sectionor matters. 9 NTCadoption
of law to use inthe Court a choiceThe Tribal CodeNavajo gives

a case.given
Actions,204, Applicable CivilLaw In7 NTC Section

Tribe shallNavajo applythecases the Courts ofa. In all civil
autho-applicable, anythat bemaylaws United Statesany of the

ordinancesanyandof Department,rized the Interiorregulations
federal laws.by suchof the not prohibitedor custom Tribe
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custom of theapplicableis if there is anThe law clearvery
thosecan applythen courtlaws thefederalprohibited byTribe not

Tribe.of theincluding Navajoany ordinancescustoms

COMMON LAW DEFINEDNAVAJO

Apache,ofof the EstateCourt in in the caseThis its decision
itsWR-CV-197-82, 1983, pre­PronouncedDistrict Court.Window Rock

thethan "custom" forLaw"the term Common rather"Navajoference for
traditionandthe customsit is not understood thatreason that widely

itused becauseterm islaw, Englishand thepeoplethe areNavajoof
the"custom" forwordcustom as law. Theaccuratelymore reflects our

be testifiedmaywhichincludes customsonlyof the statute notpurpose
evidence,byor shownnoticed, testimony otherwiseto, proved expertby

CourtsNavajotheand ofincludes decisionsopinionsbut it recorded
principlesof(not orinterpretation applicationwith thestatutorydealing

treatises onLaw), learnedand someof state or general Anglo-European
Navajo ways, Id.

LAW ON ADOPTIONAMERICAN

can use inStates which this courtare the UnitedThere laws of
(1978).Act,Indian Welfareon this case the Childincludingruling

Navajoof a Customcan federal laws in absenceapplyThis court those
athere is NavajoFortunately,is not federal law.prohibited bywhich

thedecidingin issuethis of and can applycustom that court is aware
in this case.

a substitu-law makesbyis a which theAdoption processlegal
and child bondfor terminates the parenttion of a child andparents

The adoptionleastparents, legally speaking.with the natural at
with theof the bond naturalrequires the terminationprocess legal

and childparent-because of that there can be oneonlythe ideaparents
inClark, Domestic Relationsanyat time. The Law ofrelationship one

States, 602, (1968).18.1,United P.Section
islaw that itadoptionAn important Anglo-Europeanaboutpoint

statute, come to theis a law which is it did notonly bycreated and
customaryor law.United States Courts the commonthrough English

isresult, Adoptionat As current Law ofId. P. 603. a the American
a There has alsoproductrecent and of modern American attitudes.

of in Americanhistory adoptionbeen a towards the law ofhostility
Courts, over a longdue to the fact that it was not createdpossibly

who have comeof time to fit the of thoseperiod by the courts needs
Id.before them.

NAVAJO COMMON LAW ON ADOPTION

The American of duties. NaturalAdoptionLaw of thinks in terms
children,have duties their and when those duties areparents towards

breached, then the the from theawaylaw will take children natural
and them are differentparents give parents. Navajo conceptsto other
following Navajoand the has been of attitudesdescription legalmade

familytowards relationship.
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a to forspeakeach has"Navajos person rightbelieve that
and dutiesrightsto act one The mutualpleases.oneself and as

the juralofconceptof discussed under thenormallykinsmen
rather thanas expectations,relations are best described mutual

and decree-emphasisa ofThis is matterobligations. distinction
Desirable actions onnothing.worthing, verybut it is real and

but theyeven expected,the for andhopedof others arepart
deplored."is alwaysare Coercionnot or demanded.required

94-95, (1975).Marriage, pagesWitherspoon Navajo Kinship and

toof childrenTherefore, relationshipthe view of theNavajo
but anrelationship,is of a childparentnot one andparents simple

children.surroundingactionentire of and desirablepattern expectation
Opinion Solicitor, (1983).of Court 83-10

should beNavajo societyA inconceptcentral of child rearing
LawCommon ofNavajois of thebefore there discussiongrasped any

is:Adoption. descriptionOne of that concept

'Dine, whichthemselves asNavajo"The people identify
of nativeexpressionterm is anpeople. simplymeans the The

are centralthingsa whichpride message conveys manyor that
valuesin the societalimportantnative One of mostfeelings.

is the attitude towardsfeelingincluded in this natural native
basis for thewanted. Thechildren, are valued andthey highly

firstof the humanparentslife ethics was that theNavajo original
or whobeingcreatoranyinfant a death onpronounced penalty

would devalueThis or behaviormistreated the first child. act
human babyor whom the firsthumiliate the withsupernaturals

Therefore, religious context inhu­Navajowas in theidentified.
RearingNavajo Childwas prohibited."mane to childrencruelty

- Prospective, NavajoNeglect NavajoConcept, and AChild Abuse
UseLegal Services, For InDraft Of A ManuelChildren's Section

(1983).Services,Child Welfare

that childrenexpectationThe of theNavajo principlesCommon Law
ofnot one thebe of is simplyare to taken care and that obligation

andties clanstrong familychild's The haveparents. Navajos very
ties.

on NavajoThe used commentatorsadoption by Navajoterm is
than that used inCommon Law but it is in a different senseused

statutes:Anglo-European adoption

ofof families children families orNavajo largeor"Orphans
or familybroken homes are other members a memberadopted by family

Gorman,of the same clan as the Carl N.child."
Up Many Conference,Navajo (1980);The OfNation Is Made

Development Forin Dine' Center For Genera­Published Human
Come, (1982).Totions

Anglo-Europeanhave a different focus thanMany Navajo adoptions
ofsuch,As with the exchange legallaw. it is not concernedprincipally

parents.
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need,is“Navajo adoption based on mutual love and help.
Children mayor not the surname.may change wayEither the

is a withfamily unit extended andstrong, supportive, family
clan ties. It has worked for of years adoptionhundreds without
agencies and courts of law." Id.

Another distinctive aspect of is that it is notNavajo adoption
necessarily permanent.

is"Adoption merely a case of the children into thetaking
home for a time,limited or orpermanently, by familyextending
parental agreement, on the circumstances. childdepending The
is raised and astreated ones own. Grandparents are sometimes
the ones to take in and youngraise the children belonging by
birth to their own deceased or unwed children or other related
family members. fd. In CommonNavajo Law a child is said to
be born for his father's clan a member ofand his mother's clan.
This means that the child is an of aintegeral part functioning
self-reinforcing and law isprotecting group. Anglo-European
primarily concerned with immediate and childparent relationship
while Navajo Law is concerned with the of a child torelationship
a group which shares the thatexpectation its members will take
care of each Opinion, 83-10,other's children." Court Solicitor's
(1983).

The correct statement of the Common Law of isNavajo adoption
that there is an inobligation members,family usually aunts or grand-
parents or a family member, who are best suited to assist the child to

andsupport assist children in need care of them forby taking such
periods of time as are undernecessary circumstances,the or perman-

inently the case of permanenta thetragedy effecting parents. The
Navajo Common Law is not withconcerned the termination of parental
rights or creating legalistica parent and child becauserelationship
those concepts are irrelevent in a system which has to child-obligation
ren that extends thebeyond parents. Therefore, the ofupon inability
the parents to assist a child or following the occurence of a family
tragedy, children are adopted by members forfamily care which maybe

ortemporary permanent, depending upon the circumstances. The
mechanism is informal practicaland and based upon community expecta-
tion founded in religious Opinionand cultural belief. of the Solicitor
to the Navajo Nation,Courts of 83-10, Septemberthe 9,No. 1983.

NAVAJO STATUTES ON ADOPTION

The Navajo Tribal Council is presumed to have had the common
law as discussed inabove mind when it enacted the following statutes
recited in the Opinion and Order Court,of this In the Matter of the

Boyd Apache,Estate of Cause No. WR-CV-197-83, 11, 1983,October
(Citation omitted.):

1. 9 NTC 1256,Section states that after theterminating rights
of parents, the court may place the applicablechild for adoption under

regulations.laws and added).(Emphasis
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under the1192,NTC "In the childplacing2. .9 Section states:
agencyor of a orlegal privateor of an individualguardianship custody

to the welfare ofinstitution, considerationgive primarythe court shall
but, into consideration themaythe child whenever takepractical,

the of hispreferences parent."of child andreligious
pre-beties shouldfamily3. 9 NTC Section 1001 thatstates

possible.served and whenverstrengthened
anymakemay4. that the court9 NTC Section 1197 states

of child orinterests theare for the bestother reasonable orders which
are for ofrequired public.the theprotection

Navajothe Tribethe ofexpresses policy5. 9 NTC Section 615
children, to wit:in theregards Navajoto ofadoption

(a) adoptionthe formalThe Tribal Council favorsNavajo
of thiswith the provisionsof children in accordanceNavajo

of such children areparentsin all where thechapter cases
anddead, continouslyare regularlyor where such children

haveparentswhere thetheir orneglected by parents,
looks withThe Tribal Councilabandoned such children.

custody offor thearrangementsupondisfavor informal
theirpendingperiodsexcept temporarysuch children for

in(b) to subsectionthe case referredformal Inadoption,
(a) neither favors norNavajoof Tribethis section the

who areby parentsdisfavors of childrenadoption Navajo
as its policybut statesnot of the TribeNavajomembers

on itsindividually oreach case shall be consideredthat
the Tribe.Navajoown Court ofbymerits the Tribal

CONCLUSION

member offamilyextendedconclusion,In the court rules that an
andrecognizedhas forth andsteppedthe child and the natural mother

a child who isto care forher andresponsibility obligationassumed
reportServicesThe Socialthe natural mother.severely neglected by

fitthe is a andas as at also that homewell testimonies trial reveal
is in accordanceto and that itfor the child be raisedappropriate place

toadoptiongrantand it shouldwith the Common Law thereforeNavajo
of Fact and an Orderthe Afamily. Findingsthat member of extended

into thisforthwith, incorporatedto which isthis effect will follow
Opinion by reference.

SO' ORDERED.
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COURTROCK DISTRICTWINDOW

8,December 1983

NO. WR-CV-602-83

THEIN THE MATTER OF VALIDATING
OF:MARRIAGE

GARCIA, GARCIA,ROSE M. and ALFRED
(Deceased)

Tso,Tom Judge presiding.Honorable

come before this court on theThe above entitled matter having
thepresented by peti-for validation of thepetition marriage; question

a member oftion is whether the court can validate a betweenmarriage
Tribe, is alsoNavajothe Tribe and a non-member of the whoNavajo

1959,deceased; 3,on Aprilnow the were marriedapparently parties
a Traditional and as a result of thisthrough Navajo CeremonyWedding

(4) wereborn; recog-union four children were Petitioner and decedent
husband of onTsayatoh Chapternized as and wife in their community

the Reservation.Navajo
validlyNavajos non-Navajos con-between beMarriages mayand

only ortracted the with stateby parties' applicable foreigncomplying
added).2, Marriage,law. 9 NTC Section Mixed (emphasis

NavajoAll of Tribe notpurported of members themarriages
church,contracted state or custom as definedby ceremony byTribal

Council,the resolution of the Tribal wherein such members were or are
as man and wife in are validated andrecognized community,their
as valid Tribal from the date of theirrecognized custom marriages

61, Marriage, added).9inception. NTC Section Validation of (emphasis
The in 9 NTC and 9 61 islanguage verySection 2 NTC Section

clear that this court is without to validate between aauthority marriage
of themember Tribe and a non-member theof Tribe.

THEREFORE, IT IS HEREBY that the topetitionORDERED
validate filedmarriage in this cause be and is denied.hereby

SO ORDERED.
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WINDOW ROCK DISTRICT COURT

9,December 1983

NO. WR-CV-300-82

OF OF:IN THE MATTER THE ESTATE
TSOSIE,BEN Deceased.

Tso, JudgeHonorable Tom presiding.

as toThis is in which issue is raised whethera action anprobate
appointmentis whether thecommunitya life insurance policy property;

insurance wasbeneficiaryof decedent's brother as of the entire lifethe
spouseof the andsurvivingand and whether the silenceproper legal;

appointedthat hadwhen to hefamilychildren decedent announced the
was a waiverpolicyhis brother of the entire life insurancebeneficiary

tohas said lifeall the his childrenrights surviving spouseof that and
proceeds.insurance

1, 1982, aton MarchDecedent,1. Ben Tsosie died intestate
Mexico.NewUniversity Hospital, Albuquerque,the of New Mexico
(2)widow, two sons and2. left aupon passingDecedent his

(3)three daughters.
hadTsosie, he was or been3. to the of BenPrior death

apolicylife insurance withthe Tribe and carried aemployed by Navajo
duringobtained$30,000.00.of The insurance wasface cash value life

C#67,543.Tsosie,the decedent's to Tullie Cheemarriage
1981, hisappointed4. decedent25,On or about September

lifehis insurancebrother, Tsosie, named-beneficiaryBen Joe as the of
policy.

insurance policy5. on the lifepaidThe decedent'spremium
tomarriage Tullyduringdecedent hispaid bywas with income received

Tsosie.Chee
came home and25, 1981,6. Ben TsosieOn December Mr.

Larson,Tsosie, SusieTsosie,his C. Wilsoninformed i.e.: Tulliefamily,
brother, BenTsosie, he hisTsosie, appointedSteven Isabel that had

Mr.Tsosie, policy.of life insurancenamed-beneficiaryJoe the his
anydid inrespondalso notfamilyTsosie talked about his death. The

custom, death is notNavajoto his to theaccordingremark becauseway
a topleasant thing discuss.

decedent, Republicthe National Life7. the death of theUpon
Tsosie, the$30,000.00 Joe named-Insurance out to BenCompany paid

beneficiary.
$30,000.00 personalfor his8. Tsosie fullspentBen Joe has the

uses and there is none left.

ISSUE #1

DURINGOR NOT A INSURANCE POLICY OBTAINEDWHETHER LIFE
RECEIVED BYINCOMETHE MARRIAGE AND THE PREMIUM PAID WITH

A PROPERTY.HUSBAND DURING MARRIAGE IS COMMUNITY
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anyshall applyCourts of TribeNavajoIn all civil cases the the
regula-authorizedmay anyof United States that be applicable,laws the

of theor customsand ordinancesDepartment, anytions of the Interior
204(a),7 NTC SectionTribe, not such federal laws.prohibited by

INLAW APPLICABLE CIVIL ACTION.
customs andthe traditionalbymatters that are not coveredAny

shallregulations,laws andTribe,of the or federalusage by applicable
laws ofto theaccordingof the Nationby Navajobe decided the Courts
204(c),7 Sectionin lie. NTCdispute maythe state in which the matter

LAW IN CIVIL ACTION.APPLICABLE
eitherbyNavajo property acquiredto the Laws allAccording

byi-s acquiredthat whichexcepthusband or wife theduring marriage,
minor childrendescent, the wife and herbydevise or or earnedgift,

husband, communitytheshe lives and from her isseparate apartwhile
205, COMMUNITYof and 9 Sectionthe husband wife. NTCproperty

-PROPERTY DEFINITION.
real andlivestock,All and othergoods, money, grazing permits

wife theirduringthe husband andpersonal property acquired by
wife,orare of a husbandmarriage property. On the deathcommunity

one-halfone-half of the the survivor. Thecommunity property goes to
part probate estate, away byis a thenot of the and cannot be willed

PROPERTY,5,decedent. Rule COMMUNITY RULES OF NAVAJO PRO-
added).BATE (EmphasisPROCEDURE.

we withdealingWhen deal with life insurance we arepolicy
Apachee, Opinion Order, WR-CV-197-82"money". Estate of and No.

11, Peshlakai, Opinionomitted;October 1983 ... Citation Estate of
(December 30, 1982),and Order No. ... Citation Omitted.WR-CV-304-82

A of out of thepolicy life insurance whose arepremiums paid
beencommunity and which insures the life of the husband hasproperty

Communitycharacterized Pro-Am.Jur.2d,as 15Acommunity property.
perty, Section 48 at 671-72.

Since the decedentlife insurance was obtained thepolicy by
during his to Tullie Chee on the lifemarrage premiumTsosie and the
insurance policy was for with theirpaid money during marriage,earned
the life insurance at issue this is apolicy communitybefore court

ofproperty Tsosie,Tullie Chee Tsosie and Ben decedent.

ISSUE #2

WHETHER THE SILENCE OF TULLIE CHEE TOTSOSIE DECEDENT'S
BROTHER,ANNOUNCEMENT THAT HE HAD APPOINTED HIS JOEBEN

TSOSIE, AS THE NAMED-BENEFICIARY ON HIS LIFE INSURANCE
POLICY, CAN BE CONSTRUED AS A WAIVER TO HER RIGHTS TO THE
COMMUNITY PROPERTY OF HERSELF HER LATE HUSBAND.AND

24, 1981,On December threeapproximately months before his
death, decedent wife,came home and in the presence sons,of his two
(Wilson Tsosie) (Susieand Steven Tsosie)and two and Isabeldaughters,
talked about his death brother,and that he has made his Ben Joe
Tsosie, named-beneficiary of his life insurance policy.

There was no response to the made bystatement the decedent
and no discussion took place between Mr. and Mrs. Tsosie regarding
their community property rights at any length.
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Mrs. Tsosie did not and never consented to her husband's
ofappointment his brother as of lifebeneficiary policy.the insurance

12-24-81,When decedent made hethe statement on hadapparently
already made his brother the named-beneficiary.

24, 1981,On December was what woulddiscussingMr. Tsosie
happen upon his death. the custom death is not aAccording Navajoto

andproper lively item to discuss. The of the membertestimony family
was that their sense of tradition from to Mr.prevented respondingthem
Tsosie.

The law of waiver their Apeople giving up rights.involves
waiver is "the of avoluntary relinquishmentand intentional known
right, claim or It is intentional surrender of aprivilege." also "the
known orright such surrender otherprivilege, modifying existing
rights or A veryor the terms of a contract."privileges, varying

element of meansimportant givingthe law of waiver is that it someone
something to,a actup they right voluntaryhave and it is "a and
implies by somethingelection a to with of value orperson dispense

someforego or at his haveright advantage might optionwhich he
demanded and insisted A is not someoneupon." simply signingwaiver
off on document or something up.an to Itmaking easy agreement give

(1) (2)requires a distinct waiver of a full of theright; knowledge
(3)which isright given upthe fact the theup; person giving thing

(4)rights;knows his a plain personthat the intends toappearance
(5)thegive up and a and intentional surrender ofrights; voluntary

Wyaco Wyaco, Opinion WR-CV-134-82,rights. v. No. Windowand Order
Court, (March 1983) Omitted).23, (CitationRock District ...

A waiver must be and It oneknowing requiresintentional.
surrender,agiving up right and another the benefit of thathaving

and there must be a of the of a in anshowing giving up right unequi-
vocal manner with an intentional which is understood theby parties.

there must be waiver.Finally consideration or to theestoppel support
One usually does not surrender a valuable unless there is some-right

Wyaco Wyaco, Opinionreceived for it. v. Order No. WR-CV-thing and
(March 23, 1983) (Citation Omitted).134-82 ...
This court cannot Mrs.stretch at to construe Tsosie'sany length

silence to mean she in herright communitywaived her interest and
interests.

law,to has absoluteAccording Navajo rightMrs. Tsosie to
one-half of the life not even topolicy subjectinsurance and the same is
probate. Therefore, $15,000.00 of the policy rightfullylife insurance

to Mrs.belongs Tsosie.

ISSUE #3

WHETHER THE DECEDENT'S APPOINTMENT OF HIS BROTHER AS THE
NAMED-BENEFICIARY OF THE WHOLE PROCEEDS OF THE LIFE INSUR-
ANCE WAS PROPER AND LEGAL.

The Court's discussion under Issue and has already implied#1 #2
that it is improper illegaland for decedent to of hisdispose surviving
spouse's portion of the community To that extent it is im-property.
proper and not lawful for the decedent to his brother theappoint

ofbeneficiary the whole life insurance policy.
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($15,000)The decedent's half of the insurance i.e. ispolicy,life
his and he can will it oraway otherwise of it at his will and todispose

end histhat of his as of life insuranceappointment beneficiarybrother
bepolicy may proper.

ORDER

THEREFORE IT IS HEREBY that in thejudgmentORDERED
$15,000.00amount of is entered in favor ofagainst Ben Joe Tsosie and

Tullie Chee Tsosie.
IT IS FURTHER ORDERED that this Court will hear the claims of

Na Glee andBegay Alexander Tso on the ofday_ _,
1983, at o'clock .m.

SO ORDERED.
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