




















No. A-CV-30-81

Court Appeals the Navajo Nationof of

andNavajo Engineering Construction Authority, Appellant,
vs.

Noble, al.,Harold et. Appellee.
8, 1984Decided May

OPINION

McCabe,Review appeal Nelsonbyof J. ChiefJustice.

Richard TubaGeorge,Esq., City, Navajo (AZ),Nation the Appellantfor
Hale, Rock,and Albert WindowEsq., Navajo (AZ),Nation thefor

Appellee.

AFFIRMED WITH INSTRUCTIONS

anThe issue to the Court is from thepresented appeal Window Rock
Court, Tso,District the Honorable Tom overa contract action between the

and Construction and the SteamboatNavajo Engineering Authority
and whether the individuals and officials of the SteamboatChapter Chap-

ter the of the Nationenjoy protections Navajo SovereignImmunity Act.
4,1983The matter was set for on November with counselargument pre-

below,and authorities. For the reasons cited thesenting their Courtpoints
15,herein affirms the order of the Window DistrictRock Court of June

with the limitation the modification of such districtonly being1981 court
order that had dismissed the action with to read dismissalprejudice with-
out prejudice.

I.

Becausethis matter a contract between the aboverepresents dispute cap-
and due the Steamboat aparties additionally Chapter beingtioned to
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entity” pursuant Navajo“tribal to Resolution CMY-42-80 of the Tribal
Council, the Court would like to take theopportunitythis to rele-specify

facts in the instant case.vant
It theappears reviewingfrom record below that plaintiffs to havealleged

theentered into a contract for inimprovement and around the location of
Springs Chapterthe Steamboat House. While there appears no memoral-

ized contract as to the exact terms and conditions of such ofperformance
labor, claims a lawpetitioner as matter of that there was substantial per-

theformance as to work conducted. The matter was heard on a Motion to
21,1981 inDismiss on the Window RockJanuary District withCourt the

Honorable Brown the MotionHarry denying to Dismiss.
20,1981On theirMay respondents renewed Motion to Dismiss before

Tom setting legal argumentsthe Honorable Tso forth as whyto such a
should forrenewed motion be heard. Counsel appellant to theobjected

the appearsrenewal of such motion but record to be absent of sufficient
such haveupon objection Thus,reasons which could been sustained. on

21, 1981, the Window Rock District Court entered a written Judg-June
ment and Order to Dismissgranting such Motion and appellant appeals
from such order.

II.

In the record below and thereviewing pertinent therein,orders entered
the Court wishes to examine the elements thatprocedural raisesappellant

to the of one district court aability judge issuing contraryas decision to a
order entered district court Beforeby judge.another the Court ven-prior

Court,astraytures too far from the controllable Rules of 23Rule of the
Navajo Court Rules states as follows:

have to relief afterpower any required“The Court shall the order the determination
law,facts, equitableand whether relief be or inlegal anytimeof the such nature. At

judgment, mayafter the final order or the in justice reopenCourt the interest of a case
evidence,in order to correct errors or consider newly anyto discovered or for other

with justice.”reason consistent

Our law contains a common rule based theupon principle that courts
to be and do Because thisjust justice. empow-are of courts areprinciple

judgments, requiredered to correct cases where new evidence areopen
hearing justicenew or otherwise take another look at a wherejudgment

it to do so. Zion’sFirst National v.equity clearly requiresand Bank 4Joe,
(1983).R. 92Nav.

avacating judg-a not orNormally, judge should consider modifying
writ-veryment without serious reasons so and adoing specificfor without
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course,motion him or her do so. Of there be times whenasking mayten to
the Court discovers a lack of fraud or need to ajurisdiction, gross clarify

rare,an adverse But those times are and thejudgment hearing.without
of the an the action and anright to action to have notice of court’sparties

to be heard on it exists. The due clause of theopportunity always process
Bill of notice and an to beNavajo Rights always requires opportunity

Id.heard before created a is taken or modified.any right by judgment away
case,In the instant Motion to Dismiss was deniedappellee’s originally

21,1981.and such entered in Theaction was as an Order on mat-January
hand, therefore,ter at in argumentis whether the made onsubsequent

Dismiss,the in hadrenewing allegations Judgesame the Motion to Tso
thegroundssufficient which warranted the re-examination of substantive

and in which to rehear the of the cause ofprocedural grounds sufficiency
63,the Arizonalanguageaction. the Court to of RuleAppellant points

Rules and Federal In such rule ofexamining pro-Rules of Civil Procedure.
cedure, the is at best informative but not conclusive. Thelanguage reality

the cir-sittingof the Courts of the Nation and fluctuation of our asNavajo
occur, amaycuit reveals that such events whereriding judges procedural

rehear a matter if such is warrantedsubsequent may only re-hearingjudge
and the is not a Such re-subsequent judge abusing discretionary privilege.

and motion must be based on suffi-subsequent re-hearingsexamination
andcient matters of law facts as to warrant the and their counsel toparties

and authorities before the Court. Id.reargue points
below,record rulingIn the Tso’s does notexamining Judge subsequent

indicate abuse of discretion or action which would indicate anany
and or in the of thearbitrary capricious handling re-hearingmanner

In the the Window District Courtexamining byissues. Order entered Rock
15,1981, this enteredJudge findings pursuantCourt finds that Tsoon June

in re-judgea district court fairness and discretiondemonstratingto
the matter:hearing

sovereign immu-dismissal based on failure to state a claim andgrounds“Two for
denied the motionargued previously Harryand the Honorable D. Brownnity were

only legal pointsThe motions raisedalleged insufficiencybased on an of evidence.
denial motionrequire presentationwhich did not of evidence and a of defendant’s

fairness,justicein of and theground clearlyon this is erroneous and the interest
rehearing the motion.”Court will uses its discretion to allow a of

2, 21,1981)Order, Court, ParagraphDistrict(Judgment and Window Rock June

argumentsas recited indicates that there existedfinding legalSuch above
that District in a reconsidera-essentiallywere to be made before the Court
tion of a motion that had been and denied. Thisprior argued procedure

trial and this Courtjudgedoes not to be abuse of discretion theappear by
Moreover, of the lat-grantingdisturb such it was from suchruling.will not
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ter that filed this Brown’sdenialappeal. JudgeMotion to Dismiss appellee
but a deci-discretionary requiredof Motion to Dismiss was notappellee’s

findingssion based on laws. Tso’s indicate that theapplicable Judge prior
in and had themotion was not fact based on lawsapplicable properly

Rules authorizes suchreargued. judi-motion Rule 23 of the CourtNavajo
discretionarycial and Tso was within the use ofpractice Judge proper

review in such to be made on the Motion toallowing argumentsubsequent
Dismiss.

III.

Because the Court finds that Order the Window Rock Dis-bythe entered
21,1981trict Court on is valid and shows no abuse of discretion in lawJune

fact,or in the Court will set such nor find that such order isnot aside order
void for want of jurisdiction. The additional raised in this is thepoint appeal
matter of sovereign as such action relates to the defendant’s statusimmunity
as Steamboat Chapter officials. The District Court as a matter of law found
that the Steamboat is a the andChapter governmental Navajounit of Nation
as such entity theenjoys protection Sovereignof CMY-42-80 InImmunity.

dismissal,such the district on thecourt entered its basedfindings immunity
granted to that thereNavajo government functions and found existed no
cause of action or a claim which be Inupon granted. lightrelief could of such

and furtherfinding due to the matters of withpleading sufficiency to estab-
action,lish a successful cause of the Court finds that the Order issuedherein

21,1981on is valid and affirms such order with the only modificationJune
the withoutstriking Prejudice.”“dismissalwith to read “Dismissalprejudice”

Such and inmodification allows the to review the facts law theappellant
instant case and prepare accordingly.



No. A-CV-37-83

Navajothe NationAppealsCourt of of

Petitioner,Navajo Housing Authority,
vs.

Redhorse, &Betsoi, & Francis RitaHelen Bessie Olson GucinaBenally,
All Help Participants,& other MutualWagner, Respondents.

24, 1984JulyDecided

OPINION

Cadman, Rock,WindowEsquires,H. Schuelkeand NormanJohn
WesleyPeterBreen and(AZ)Nation the Petitioner andNavajo for

Rock,Atakai, Navajo (AZ)Window Nation theEsquires, for
Respondents.

delivered the Court.OpinionTom Tso the ofJustice

the Court of theAppealsThe matter comes before ofabove-entitled
afor declara-Housing Authority’s petitiontheNation onNavajo Navajo

Occupancyunder Mutual andHelpto determinetory judgment rights
from the Honorable Homerand certification ofAgreement questions

Neswood, JudgesDistrict forHonorable Marie F.Bluehouse and the
Districts, The havejudgestworespectively.Chinle and Crownpoint

on thequestionsreview the certification ofof toAppealsthe Courtrequested
of1810in causes actionN.T.C., throughSec. 180116ofvalidity applying

Mutual HelpHousing Authority’sinresiding Navajothecitizensagainst
Housing Program.

thebecause of mul-questionsthe certification ofrequestedThe two judges
information theseactions in two courts and on furtherof similar thetiplicity

onlycourts. Thein the rest of thepending Navajoof cases are presentlytypes
this isopiniondeal at this time and whether thebyissues this court will with

the and theAppealsto Court of whethercertify questionstrial court should
thebybefore is andinstantly proper permittedusquestionscertification of

the Procedure.Rules of Appellate
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The 16,Rules of Procedures at Mandamus andNavajo Appellate Rule
states,SpecialOther “the CourtProceedings, originalof will takeAppeals

in for a writ of mandamus ajurisdiction proceedings or writ of prohibition
in any specialor other proceedings only when it that no isappears remedy

a district court” (emphasis added).fromavailable
16,If a certification of is aquestion “special to Ruleproceedings” pursuant

then the Court of willNavajo Appeals have original jurisdiction.
The term certification of a is onequestion of no fixed content. Such term

is used to describe a based onpractice the in the federalprocedure developed
courts, under which an entire case or more a ofgenerally specific question

inlaw involved the case be sentmay from a a higherlower to court for
decision.

Certification is for in someprovided jurisdictions where the intermediate
court is of the aappellate thatopinion question of law is involvedwhich is of

such that theimportance higher court ought to review the entire case. 5 Am.
2d, Error,AppealsUS. and Sec. 1025.Jur.

It a certification ofappears questions is of thepart built-in remedies avail-
able from a trial judge when there is narrow and definite of lawquestion(s)

statute(s)or him /before wherein she he certifies to the forcourtappellate
review and determination which is then returned to the trial court for the
proper disposition.

From the itdiscussion above that aappears certification of fromquestions
a lower court to a court is ahigher special inproceeding the NationNavajo
Courts, therefore in the instant case the Navajo Court of hasAppeals juris-
diction to the questionsreview certified to them the Chinle and theby

District Courts.Crownpoint
Where the on of thejurisdiction appeal highest court is based on certified

it is restricted toquestions usually review of orsingle particular questions
which distinct orpresent questions propositions of law inusually arising the
case, material,and which are and will aid the lower court in determining the
case before it. Different questions from those certified the Courtby below
cannot be substituted theby parties.

Certification the trial court beby may limited to particular types of ques-
2d,tions which are and doubtful. 5important Error,Am. andAppealsJur.

Sec. 1026.
The elements mustfollowing occur before a canquestion be certified from

court, i.e.,a a higherlower court to

(a) the must be one ofquestion legal doubt a finalrequiring determination
law;of
(b) it must be a question of material or animportance issue of substantial

interest;public
(c) it so affect the merits of themay controversy that it to be deter-ought
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mined theby reviewing court before further court;in the trialproceedings
(d) all those elements must be so determined to exist theby court before

which the iscause to thepending prior question(s) certifiedbeing for review.
State v. RI32 477.Karagavoorian,

On of as to thequestioncertification constitutionality statute,of a the duty
of the is to test theappellate court constitutionality only in-so-far as the
question relates to the of the actualdisposition case beforepresently the

Redevelopmentcourt. v.ProvidenceAgootian 72, 91Agency, 80 RI A2d 21.
Certified should be andquestions carefully precisely framed to dis-present

and the ortinctly clearly question proposition of law involved. The certifi-
cate should contain the statement ofproper the ultimate facts upon which the
question arises and should show inclearly what respect the instruction of

2d,decision of the court is desired. 5appellate Am. Appeals Error,andJur.
Sec. 1028. Generally, the courtappellate will consider only the question or

certified, without toquestions regard record,the although in some jurisdic-
thetions court instead ofappellate theanswering questions certified bemay

authorized on its own tomotion order theup entire record as though it had
been brought onup appeal.

The of the court onopinion higher the question certified becomes the deci-
of thesion lower court on the question(s), but the renderedopinion theby

intermediate court remainsappellate undisturbed during the ofpendency the
in the highercase court on a certified question.

The matter at bar is a of lawquestion N.T.C.,theregarding legality of 16
et. utilized theseq. by Navajowhen Housing as toAuthority participants

inresiding the Mutual Help Housing thethroughout Nation. TheNavajo
certified to this courtquestions appears that it would create con-potential

flicts when the lower trial arejudges hearing theessentially same cases which
could and will result in contrary findings.

On the certified inquestions this matter it appears that the legality of
the forcible and detainer law asentry found within 16 N.T.C. is chal-being
lenged which is a constitutionalbasically to thechallenge underprocedure
Navajo law.

In considering the certification of beforequestions this court from the
court, certificate,lower and examination of theupon it fromappears the

Chinle and Crownpoint District Court that each of the elements necessary
for are beingcertifications met.essentially

facts,Upon review of the instant there are pending actions which involve
an interpretation of tribal law and the is arequest narrow on theruling legal-
ity of such instatute of events thelight surrounding eviction of mutual help
participants. therefore,On such itreading that the atappears case bar is
being conducted in accordance with the trend ofgeneral certification of ques-
tions. The question of jurisdiction of the Court of Appeals to hear such mat-
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as theters certification of can be framed as substantialquestions involving
issues of interestpublic which will affect the total outcome of both HUD

on theHousing reservation as well as the severalcauses of action that are now
Thus,thebefore courts. there are several decisions that are to be con-policy

sidered as of this question. Although not the ultimate reason for suchpart
nevertheless,consideration, this case serious consideration therequires by

within thehousing growth Navajoof for the future Nation.AppealsCourt
THEREFORE, the certification of from the andquestions Crownpoint

Chinle Courts are and this Court should consider theproper questions.
THEREFORE IT ISHEREBY ORDERED that the NationNavajo Court

will the certificateacceptof of from the Chinle andAppeals questions
District Courts and will consider theCrownpoint questions.

IT IS FURTHER ORDERED that the instay of this matterproceedings
will continue and further within theany proceedings lower court are stayed
until the further outcome of this matter.

ORDEREDIT IS FURTHER that the are directed to con-participants
tinue theirpaying agreed monthly payments to the Navajo Housing
Authority.



No. A-CV-17-83

theAppeals NavajoCourt Nationofof

Barber,Lorena Appellant,
vs.

Barber,Harold Appellee.
27, 1984Decided July

OPINION

Hale, Rock,Albert A. Window Navajo (AZ)forNation theEsquire,
Weems,and L. NewAppellant Esquire, Farmington,Damon Mexico

the Appellee.for

delivered the the Court.OpinionTsoActing Chief ofJustice

REVERSED AND REMANDED

ina child case which the mother and the father striv-custodyThis is are.
of their children.custodyfor theing

in the matter onabove-captionedA decree of divorce was entered June
1980, children was to25, grantedwherein of the minorcustody parties’

three chil-had of the minorAppellant custodythe Since thenAppellant.
23,1982, in District Court aShiprockfiled theAugust Appelleedren. On

a was set to hear thehearinga change custody. Subsequently,motion for of
both times. On Octobertimes and the matter was continuedmotion two

a1982, changea to the motion for of28, submittedAppellant response
tocontrarymotion was submittedand thatargued Appellee’scustody

Motion, 4 and the CourtRulespecificallyForms andPleadings,Rules on
to thehearing pursuantwithout adismiss the motionsummarilyshould
to theresponsedecision on the Appellant’sRule. The Court rendered no

a change custody.motion for of
bysubmittedmotion, Study,for a Home was alsoA second a Motion

9
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a into which submitted MotionAppellee, Appellant Opposition again
4, Rules,the motion is not in with Rule et.arguing compliance seq., on

Motions,Forms and no brief was submittedPleadings, specifically arguing
with the Subsequently,motion. there was another continuance on the

motion.Appellee’s
4, 1983,On the matter came before the court aMay hearingfor at

which time with his and /only Appellee appeared attorney. Appellant or
her failed toattorney The his and their wit-appear. Appellee, attorney
nesses, met with inthe chambers and it there werejudge appears some

inresultinginformal discussions an order issued onbeing accordingly June
8,1983.

I.

The issues before the Court are as follows:

1. Whether the District in agranting judgment;Court erred default
2. Whether the District change custodyCourt’s Order for of is sup-

evidence;ported by
3. Whether the District Court failed act as a parens patriaeto for the

children;minor
4. Whether was denied herAppellant right guaranteedto due process by

the 1302(8);1968 Indian Civil ActRights codified at 25 USC Sec.
5. Whether the wasAppeal timely perfected.

II.

The first address the issue of whether the case beforeCourt of willAppeals
the court was timely appealed.

Procedure,Rules states “. . . the2(c), Appeals, AppellateRule Filing of of
briefs, and the of the final shall becopy judgmentNotice of the feeAppeal,

(30)filed with the Clerk calendar of the date the finaldays judg-within thirty
ment entered in the record the District Court.being byor order wasappealed

shall granted,No time within which to file the be and noappealextension of
(30) daysfiled after the of the shall beexpiration thirty periodappeal

allowed.”
Julyto the record on her onAccording appeal, Appellant perfected appeal

8,1983, 12,and Mayit was entered into the record of the Court below on
1983, as evidenced the of the Court and also the affidavit of theby stamp

“rendered,”that the order was what-argues bycourt clerk. furtherAppellee
12,1983.used, Maycertainlyever definition it is no later than
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Mitchell,The affidavit of Mildred Chief Clerk theof DistrictShiprock
Court, states she 12,1983,received the order in the mail on May bearing the

ofsignature Judge 12,Whitehair she the orderwhereupon stamped “May
theindicating1983” date when the order was received.

below,The records from the court specifically sheet,the file docket indi-
cates the Judge 8,1983.Honorable Whitehair the ordersigned on As theJune

record,Tribal Courts are courts of theNavajo record of the court as reflected
in the docket sheet will be deemed The andsignedconclusive. order was

8,1983.entered on IIUnder the of Rule of the Rules of Civil.provisionsJune
Procedure, Hence,the time run that date.appeal began to from the appeal
was filed.timely

III.

Appellent contended that the Court rendered a defaulterroneously
judgment when in fact she theresponded to motion and the mat-appellee’s
ter was atput issue. The issue is awhether is entitled to a defaultparty
judgment when the adverse had aparty responded to motion but failed to

forappear trial.
It has been declared that once an the merits is filed and the caseanswer on

issue,is at a default judgment not be rendered the defendant formay against
failure to atappear the trial. It is reasoned in this rule that sinceofsupport
the burden of isproof the he must his case not withstand­upon plaintiff prove

the failureing of the v.defendant or his counsel to at the trial.appear Yazzie
Yazzie,TC-CV-205-82, (decided 27, 1983).October

case,In the instant a sinceappellee judgmentwas not entitled to default
appellant responded to the and the bur-motion matter was at issue. Theput
den of wasproof upon to a is andappellee change necessaryofprove custody
in the best interest of the children.

The District Court’s 4,1983,Order of a defaultMay implying judgment
is proper due to the appellant’s afailure to is reversible error.appear,

IV.

The Court will now address the issue of whether the District Court’s order
for ofchange custody is supported evidence. From theby previous findings

4,1983.matter was set afor onhearing May When the and herAppellant
counsel failed to appear, his and witnesses theAppellee, attorneys met with

in his chambers where certainjudge informal discussion and antranspired
order was entered accordingly.

4,1983,Court dated Maythe District states in partof relevantThe Order
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the of the finalentryin circumstances sincechange. .due to a material
be servedherein, the the wouldpartiesthe best interest of children ofdecree

to rea-subjectand of such minorhaving custody partiesfull careby plaintiff
visitation of the defendant.”rightssonable

nature in the decisionhas dealt with an issue of thisThe Court of Appeals
Notah, (1982). circumstancesR. A substantial ofchangev. 3 Nav. 72of Lente

ischange custodya ofwhymust be and the should showalleged pleadings
cir-a substantial ofdemonstrating changea child as well as factsbetter for

cumstances. Id. at 75.
72,The dominant is the best interest of the child. Id. atprinciple always
72,findings.The best interest test is based on facts and scientific Id. at76.

76.
changea substantial ofThere are no fixed standards as to what constitutes

test. aOnly completein the “best interest of the child’s”circumstances or what is
the guidancea child will Court onsurrounding givereview of the circumstances

72,rule. Id. athow to 79.
the Distria Court’sevidence whatsoever toobviously supportThere is no

be reversed.a and the same mustchange custodyOrder for of

V.

forparens patriaeact asthe trial court failed toThe next issue is whether
the minor children.

the childthe ofparentmust act asalwaysrule is that the courtgeneralThe
in cases where aespeciallyinterest of the childrenand must act in the best

ischange custody requested.order of
changeas to whether aof factsfindingsThe District failed to makeCourt

a failure to actclearlyisthe children whichis in the best interest ofcustodyof
Such failure tochildren.the minorin the of the forplace parentsas a parent

disposition.abe remanded for properis a reversible error and mustact

VI.

her to duerightsdeniedwasplaintiff-appellantThe last issue is whether
The relevant partAct.RightsIndian Civilas the 1968guaranteed byprocess

Indian tribe in exercis-“. . . noAct states thatRightsthe Indian Civilof 1968
jurisdictionwithin itsdeny any personshall togovernmentof selfing powers

of orliberty propertyany personof its law or deprivethe equal protection
of law.”processwithout

Court enteredthe Districtthat the order ofarguingThe isAppellant June
her childrenupto pickTribal Police8,1983, Navajo Departmentordered the
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Depart-carried out the Policeby NavajowasSuch orderdays.within five
the Appel-been tochildren returnedHowever, subsequentlythe havement.

address itself tois and the court will notissue mootlant thatand therefore
that matter.

8,Court’s Order enteredthat DistrictORDERED theIt is therefore June
1983, reversed.herebyisbe and

herebyand ismatter bethat the above-entitledORDEREDIt is further
in accor-for further dispositionDistrict CourtShiprockremanded to the

opinion.dance Court’swith the



No. A-CV-13-84

Appeals NavajotheCourt Nationofof

Tome,Marshall Appellant,
vs.

Nation, al.,The et.Navajo Appellee.
18, 1984Decided September

OPINION

Tso,Esquire, Crownpoint, Navajo NationRaymond (NM) and Michael
NewDanoff, Esquire, Albuquerque,L. Mexico Appellant, Ericof for

Eberhard, Toledo, Rock,and IreneEsquire, Esquire,D. Window
(AZ)for Appellees.Nation theNavajo

3,1984,On the Trial Court at WindowApril Rock entered an Opinion
and Order the action in the Trial Courtwhereby was dismissed with
prejudice.

1, 1984, below)On filed aMay appellant (plaintiff Notice of Appeal.
Notice, Record,the filed aappellant Designationwith of a certifiedAlong

Trial Court’s Order denying plaintiffsof the Motion for Reconsidera-copy
tion and a Brief on which contained an attachment marked asAppeal

“A.”Exhibit
22, 1984,On the Court of denied andMay Appeals dismissed the

on the basis that a certified thecopy of and Order theappeal Opinion of
3,1984,Trial Court entered on hadApril not been filed as required by Rule

2 of the Rules of Procedure.Appellate
25,1984,On filed aMay appellant Motion to Reconsider Dismissal of

25, 1984,On a on the Motion forAppeal. hearing ReconsiderationJune
a threewas had before to Rule 12judge panel pursuant of the Rules of

Procedure. The filed briefs andAppellate parties both sides were repre-
sented at theby hearing.counsel

briefs,consideration of the the and inUpon arguments, the Court’s file

14
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matter,this the Court finds that appellant has failed to show sufficient
grounds for the beappeal to reinstated and the Court’s original order deny-

anding dismissing the isappeal affirmed.
Rule 2 of the Rules of Civil Procedure states that an isappeal originated
begunor theby of thepayment filing fee and the filing of certain docu-

ments, one those beingof a certified copy of the judgment or order being
appealed.

There are a number of cases thefrom CourtNavajo of inAppeals which
the wasappeal denied for failure to file a certified thecopy of order or
judgment being appealed. These cases are contained in the Navajo
Reporter and will not be cited here. The like,Court would however, to
direct the attention of the parties to the case Navajoof Nation v. Kees-
wood, 2 (1979),R.Nav. 115 as particularly illustrative of the adherence
that will be to Rulesgiven the of Appellate Procedure. In that case appel-
lant had failed to appelleesserve by personal service or certified mail as
required by Rule 6 of the Rules of Appellate Procedure. The appeal was
dismissed for failure to properly serve appellees even though they had
received a of the Notice ofcopy Appeal by mailregular and therefore had
actual notice of the appeal.

In the instant case the appeal was never properly begun because the
failedappellant to comply with the requirements for anoriginating

appeal.
because the Clerk of the Court ofAppellant Appealscontends that

anythe the documents that defects wereaccepted filing presentedfee and
inallegesalso that the clerk told him a subse-somehow waived. Appellant

in hopesthat was order. The Court the follow-everythingconversationquent
necessity havingof the of to address these or simi-ing disposeremarks will

inlar the future.contentions
The for is a clerical act. Itfiling providesa court ofacceptance by papers

for to thesystematic parties present pleadingsa uniform and method to
innot defects or waiveremedy pleadings,court. It does confer jurisdiction,

requirements.orany legal procedural
Further, court a higher legalthe clerk of will not be held to standard ofany

theskill than to before the courts. It isknowledge practiceor those admitted
of who to a to make certain thatduty represent party plead-those undertake

apresentedare filed. In this case the Clerk was with certifiedings properly
it was the correctinquireof an She had no to whether order.copy dutyorder.

the ofacceptanceEven had order at all been the of Noticepresented,no
a certified therequirement copynot have the that ofwould waivedAppeal

2(b)Rule the ofor be attached. of Rulesjudgment being appealedorder
Procedure states:Appellate

any appeal filing appealand no shall be considered filedacceptThe Clerk shall not for
copy judgmentbeen a the final has been attached.paiduntil the fee has and of
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documents unless cer-rejectClerk the togives authorityThis theprovision
toauthority anythe the waivegivesare It neither Clerktain met.provisions
orlegal knowledge expertisethe Clerk to have therequiresnorrequirements

determining that thebeyonddocumentsregardingto make determinations
Further, 2(b) notis Rule states that an will be consid-proper. appealformat

final has been attached. Thejudgmentfiled until the of thecopyered
Court, thedetermination is for the not Clerk.

beyondno nota-filing rightThe of a document for confersacceptance
the Court. It is theof the tofiling paperstion of the date and presentation

their to withcomplyof and representativestheresponsibility parties
the of theresponsibilityand It isproper procedural legal requirements.
that compliance.Court to determine the nature and ofsufficiency

Therefore, it is that the Order denial and dismissal of theORDERED of
be herebyCourt of and is AFFIRMED.Appeals



No. A-CV-27-83

Court theAppeals Navajo Nationof of

RozanPavenyouma,Appellant,
vs.

Goldtooth,LorenA. Appellee.
13, 1984NovemberDecided

OPINION

AppealReview by Nelson McCabe.of Chief Justice J.

V.Michael Esq., and GenevieveAppellant, Flagstaff, ArizonaStuhff for
Chato,K. Esq., Fort NationAppellee, Defiance, (AZ).Navajofor

7,1981.andAppellant Theappelleewere divorcedon December issue of
ofcustody the fiveminor children of the was reserved.marriage Appellant

givenhad been 23,1981,of thetemporary custody children on November
and wascustody continued with her order. On Feb-pending a permanent

8,1982,ruary the trial court amended its to tem-givejointordercustody
custody to bothporary with in the mother. Onparties primary custody

21,1982, the trialApril joint custodycourt awarded the parties permanent
minorof the children and a joint custodydirected the toparties prepare

Theplan. parties were ofunable to aagree upon implementationforplan
custody andjoint each the trialsubmitted a toparty separate proposal
By order 16,1983,court. dated without furtherSeptember the trial court

or matter, theproceedings hearings on the award ofcustodymade a split
minor children. andAppellant givenwas andcustody Lynetteof LaVerne

was givenappellee Loretta,custody Lorayne. partyof Loren and Neither
to paywas ordered child to providebut the was orderedsupport appellee

and dentalmedical thefor the one-halfcoverage paychildren and to
extraordinary expenses of LaVerneand Lynette.

oldest child 29, 1973,The of the and thewasparties born October
11,1980.was born October and the motheryoungest NavajoThe father is

All inthe children are theis enrolled or be enrolledHopi. are toeligible
Tribe. The father resides in close tiesfamilyPhoenixNavajo but maintains

his relatives in Tuba The Arizona.City. Moencopi,with mother inresides

17
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Throughout the custody the trialproceedings court made extensive
efforts to inform itself ofby way social service investigations, financial
statements and medical The trial court foundreports. that both parents
were fit and proper to havepersons custody and that both main-parents
tained good relationships with the children.

This case came before the Court of on theAppeals question of whether
the trial court abused its discretion in the award of split custody and
whether there was an abuse of discretion on the award of child support.

CustodyChild

The Court finds that the joint award Ordercustody by 21,dated April
1982, was a and not apermanent order.temporary

theAlthough joint 21,1982,order ofcustody leftApril open for future
determination by the parties particulars as to the implementation of the
joint andcustody although the trial court reserved thespecifically right to
approve or disapprove the ofparties’ plan implementation, there is no indi-
cation that the issue of the oftype custody was for furtheropen debate.
The Order read in its is clear that theentirety quite were awardedparties
joint andcustody that the inmanner which physical custody would be
determined was the issueonly reserved for future consideration. This is
much the same situation as granting reservingthe divorce but certain issues
such as custody and child support.

16,1983,The Court further finds that the order ofsubsequent September
for The award was inproviding split custody split custodywas improper.

effect a modification of the award. This court hasjoint custody previ-prior
ously set forth the be when a modificationprocedure which must followed
of a order is that a motion for acustody sought. This procedure requires
modification be filed that thewith service theproper upon opposing party;
motion set forth facts a circumstances and state reasonsshowing change of

awhy child;modification of incustody is the best interests of the that a hear-
had;ing be that the inmoving party changeshow a substantial circumstances

order;since the last custody and that the find that the in cus-changecourt
Notah, (1982).is in the besttody interests of the child. Lente v. 3 Nav. R. 72

The trial court joint custody onlywas of the that couldapparently opinion
be inordered those situations where the can reach on theparties agreement
details of a shared Parental andcustody arrangement. cooperationassistance
in the implementation joint atmosphereof is thecustody certainly preferred
but we amaking jointcannot hold that the courts are fromalways precluded

order in the In thiscustody cooperation.absence of complete parental par-
ticular andcase the trial court had extensive contact with information about
the and in its discretion determined that the situation was conduciveparties



19

havethe trial court toIt have been forproperwouldjoint custody.to
arrange-suchestablishing custodyto make an order the details ofproceeded

in theonlya notrelatively legal conceptor shared is newcustodyments. Joint
divorcingin as a such time ascountrybut the whole. UntilNavajo Courts

canof and of howflexibility concept theyaware of the suchbecomeparents
children, the courtsin issues theirdetermining concerningvitalparticipate

a of Such is not con-great guidance. guidancehave to amountmay provide
custody:the oftrary principles jointto

supportsMuch research described and summarized in this book the conclusionof the
by the parentsthat interest of the child is served continued involvementof boththe best

havingPut way, appearsin the life of the child. another it that divorcespost-divorce
ineffect the normal of children are those whichdevelopmentthe least detrimental on

parents continuing parental cooper-able to in their roles. Parentalcooperatethe are
but andeasily legislated, professionally, judicially,ation be ordered or it can becannot

custodyand “Winner all” sole tendencouraged enclosed. take resolutionsstatutorily
predictable post-divorce disputes par-differences and cause asparentalto exacerbate

followingparentingback the last word. or sharedgetents to strike andtry Joint
Folberg, Custody ParentingandJayalternative. Sharedappealingdivorce is an Joint

(1984).9

issueor shared se is not atjoint custody perthe ofAlthough propriety
Court, and andbythe has read been informed the Opinionbefore this Court

21,1982, Tso, courtJudgecourt wherein the trialAprilOrder of the trial of
a brilliant ofanalysis relationshiphas the between thejudge, presented prin-

andcustodyof traditional Indian modes. In thatciples joint family opinion,
223, (1982),at 3 226which Nav. R. Tso states:reported Judgeis

This court. . from their culture and tradition..you separate peoplescannot native
are notNavajoof the fact that in culture and tradition childrenjudicialtakes notice

Inthey particularthe are the clan. childrenjust parentschildren of but children ofthe
an ele-members of mother’s clan. While that fact could be used asare considered the

case,custody point pri-in a child the court wants to out that thement preferenceof
fam-strongthe members of an extendedmary relationshipis child’s toconsideration

ties, thestrong children with members ofily. frequentlyof those live variousBecause
(asIndian Indianfamily injury. throughout Countryis the conditionwithout This

called). andTherefore court looks to that traditionreservations as a whole are the
family judgmentextended in order to make aholds that it must consider the entire

Navajobased law.upon traditional

psychologychild as well. It isin modern trends inapproach harmonyThis is with
increasingly discovering wayssocietythat the isinteresting Anglo-Europeanto note

which known for centuries.we have

21,1982, andthat was a orderHaving April permanentfound the order of
followed, thethat the that order were notproper procedures modifyingfor
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is,is now in of the trialposition April 21,1982;Court the court on that there
is a award with no to the as how thejoint custody guidelines parties jointto
custody is to be implemented.

The Court remand issue ormay proceedingseither the for further inmay
matter,the interests of and of the the so asjustice modify order todisposing

do to the the of time the matter has beenjustice parties. Considering length
inthe Court finds that it the best interests of the and thepending, is parties

minor children in matter to anlitigationthat this come end.
The Court custodytherefore makes the orders of thefollowing regarding

minor children of the parties:

Appellant1. and appellee joint custody.are awarded
The2. minor children shall with schoolduring year.reside theappellant
The3. minor children shall reside with the summer vaca-appellee during
fromtion school.
Each parent4. shall have liberal access to and thevisitation with children

during the time areperiods of the children not with that Allresiding parent.
visitation is to be theby prior betweenarrangement parties.

The5. whomparent residingwith the children are or with shallcurrently
be careresponsible dailyfor and shall make necessary regardingdecisions

oremergency medical dental care.
education,6. All decisions themajor regarding religiouschildren’s train-

treatment,cultural and artisticing, non-emergency health andtraining,
welfare begeneral together.shall made bothby parents

Each parent7. shall the minor children to love andencourage respect the
other andparent shall close ties with both maternal andencourage paternal
relatives.

8. Neither shall the Arizona of minorparent change residence the children
without notification to the other parent.

9. Neither shall the of theparent change residence minor children to a
outside statelocation the of without writtenpriorArizona consent of the

other parent.

SupportChild

court,Under the ofsplit custody decision the trial there was no abuse of
indiscretion the failure to award child thesupport party.to either Under pro-

above, however,of asjoint custodyvisions set forth the finds thatCourt some
should madebe to the toprovision defray appellant havingcosts of thehelp

children her theresiding greater yearwith the and forportion of of providing
the children theduring winter months when heavier is needed. Theclothing

makes theCourt childfollowing regarding support:orders
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the sum ofchild supportas and forthe appellantshall topay1. Appellee
through May.Septembernine months ofchild for the$100.00 permonthper

for the minorcoveragedentalmedical andprovide2. shallAppellant
children.

bills foror dentalthe costs of medicalanybear equallyshall3. The parties
insurance.bynot coveredchildrenthe minor

order, shall claimthis the appellantwithcomplyas the parties4. So long
and the appelleeFederal Income Tax purposesas forchildren dependentstwo

dependents.children asclaim threeshall

and support provisionsthat the above custodyORDEREDIt is further
immediately.effectiveshall become









No. A-CV-15-84

Navajo NationtheAppealsCourt ofof

Williams,C. Appellant,Rena
vs.

Election CommissionThe Navajo
Appellees.Election Supervisors,and Board of

22, 1985JanuaryDecided

OPINION

Hilt,McCabe, AssociateandBrownJustice, Justices.Before Chief

Rock, (AZ)Watchman, NationNavajoWindowEsq.,Leonard for
Rock, NationNavajoWindowBradley, Esq.,C.Appellant; Donna

Rock,Ruzow, WindowEsq.,A.and Lawrence(AZ) Appellees;for
Bitsuie.(AZ)NationNavajo for Jimmie

17,1984,October ononhearingforthe CourtThis matter came before
contest as con-of electionstatementthe issue of whether the Appellant’s

Statementand the amendedof Grievancetained in her Statementoriginal
hearing.arequireface so as toon itsof was sufficientGrievance

theDefiance for pur-had in Fort2,1982, wasan electionOn November
The twodelegates. positionsTribal Counciltwopose electing Navajoof

held on Febru-wereelectionsspecialvacant and twobecamesubsequently
17,1984.14,1984, andary April

TimesNavajo contacted17,1984, election theOn the of theday April
wasThe paperto be open.the pollsthe the time forregardinghousechapter

byas mandatedp.m.rather than 7:00told that closed at 5:00 p.m.the polls
11 N.T.C.J19.

17, 1984, elec-in the Aprila candidateRena Willliams wasAppellant
Bitsuie, 15 votes.candidate, bytion. She lost to the otheronly Jimmie

thewithof Grievance26, 1984, filed a StatementOn April appellant
as Commis-(hereinafter referred toBoard of Election CommissionNavajo

allegations:followingthesion). The Statement of Grievance contained

25
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1. A and attitude was not demonstrated the elec-impartial byprofessional
tion as 11 N.T.C. 13representative required by Chapter §245.

2. The election representative’s failure to insure that the time forproper
the to close was releasedpolls Navajoto the Times was a violation of 11

13;N.T.C. andChapter
3. An theunspecified percentage registeredof voters did not vote and

this failure to vote was a direct result of the publication of the timewrong
for the polls to close.

10,1984,On May appellant submitted an amended Statement of Griev-
ance. The amended Statement of Grievance contained what were labeled
as “First Cause of Action” and “Second Cause of TheAction”. “First Cause
of Action” sets forth the publication wrongfulof conduct of the election

The “Second Cause ofrepresentative. Action” states that Bitsuie andJimmie
other unnamed slanderedpersons appellant prior to the election. The
amended Statement of Grievance was accompanied by certain documents
including an affidavit from a chapter that she had beenemployee acting as

17,receptionist 1984,on April and that she had released the wrong time
for the to thepolls Navajo Times. There was also a Petition signed by
twenty-one registered voters of the Fort Defiance Community stating that

felt the ofthey publication the timewrong caused some voters not to vote
and caused to lose theappellant election.

10, 1984,On theMay Commission reviewed the Statementoriginal of
Grievance. It is not clear to the Court whether the amended Statement of

however,Grievance Thewas reviewed. Court is of the opinion, that the First
Cause of Action of the amended Statement of Grievance did not enlarge upon
the of the Statement andallegations original of Grievance that the allegations
of the Second Cause of Action were outside the of the andscope authority
review of the BoardNavajo of Election.

21,1984, 29,1984,On filed a OnMay appellant Notice of Appeal. June
the AppealsCourt of entered an Order an on the issue ofallowing appeal
whether the statement of election contest as contained in the Statement of
Grievance and the amended Statement of Grievance was sufficient on its face
so as ato require hearing.

Chairman, Chairman,The election laws for the Vice andNavajo electing
members of the Tribal in 11Navajo Council are contained N.T.C. Chapters
1-13. 13Chapter chapteris entitled “PenalProvisions.”The of thatprovisions

electors, electors,deal with ofbribery coercion of intimidation of an elector
officer,his interferenceby employer, duty bywith an election violation of

officers,election and further setsillegal registration for Thevoting. chapter
throughforth for violation of the are enforced thepenalties provisions which

courts or the Committee.Advisory
Section 245 of 13 that a member of the Election Com-Chapter provides
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willfullymission shall not and fail or“knowingly neglect to perform any duty
Aunder of this Statementany part chapter.” of Grievance alleging a violation

13,11N.T.C. 245 raises theChapter questionof of whether such an alleged§
is within the of review thescope byviolation Commission. The Court will

not at this time decide whether violations of 13 are the exclusiveChapter
jurisdiction of the courts and the Advisory Committee but will review appel-

whether,lant’s face,Statements of Grievance for on their they sufficiently
allege an election unfairness or fraud under 11 N.T.C. 1-13 as aChapter
whole and under the for inguidelines election review set out v.June,Johnson

(1983), (hereinafter4 Nav. R. 79 cited as Johnson.)
sets forth standards for the court to apply when thereviewingJohnson

the inactions of Board matters of election dispute. These standards follow
the theories that election results are presumed to be and andregular proper
that the contestant must overcome that presumption by showing that the
alleged misconduct or was of such a natureirregularity that the outcome of
the election was or a fair election waschanged prevented.

inNowhere the Statements of Grievance filed theby is thereappellant any
connection made between the of the timepublication wrong for the topolls

and failure of to voteany registeredclose voter for Even more tell-appellant.
there ising, singlenot a that a voter failedshowing registered to vote for either

candidate abecause of belief that the closed at 5:00polls p.m. rather than
7:00 has not overcome the that thep.m. Appellant presumption election

As this Court stated inandregular proper. “Speculationresults were Johnson
. . .”enoughthe conduct of an election is not to overturn it. Appellant’son

only that the election waspresented speculationStatements of Grievance
that the outcome of the election was as achangedunfair or andimproper

impropriety.result that unfairness orof
to that a andappellant’s allegations professionalanalysis appliesThe same

bynot demonstrated the election asrepresentativeattitude wasimpartial
13, A11 245. attitude is one ofrequired Chapter person’s subjec-N.T.C.by §

for an attitude to ever rise to the level of being judi-tive andinterpretation
reviewable, there must be instances of conductcially specific demonstrating

Statementsthe “attitude.” of Grievance do not containalleged Appellant’s
and do not show that even one voter failed to cast athose instancesspecific

attitude,ballot an election official’s much less that theimproperbecause of
Further, above,as the court outchanged. pointedresult of the election was

and alleged13 deals conduct violations ofChapter specific prohibitedwith
thatby Chapter.13 must set forth conductChapter prohibited

of the didregisteredThe that an votersallegation unspecified percentage
not vote as a the of the time for thewrong pollsdirect result of publication
to close suffers the same failure to show that voter failed to voteanyfrom

has not even demonstrated that abecause of that publication. Appellant
17, 1984,smaller voted in the election than inAprilofpercentage people

other elections.special
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to which elec-Even the court directedthough appellant specify precisely
assertionsviolated, originalthe chose to herrely upontion law was appellant

13, wrongthe11 was violated the release ofChapter bythat N.T.C. §245
above,As the court outNavajo pointed Chapterto the Times.information

in Section 245with acts connection with elections.specificwrongful13 deals
Commission, a membermakes it unlawful for the Chairman of the Election

Commission, clerk, Specialthe Election orany registrar, poll judge, pollof
anyand fail to to“knowingly willfully neglect performElection toSupervisor

added). setsneitherchapter” Appellantunder of thisduty any part (emphasis
andknowinglyclaims officialanyforth the section violated nor that election

The an Davidsonwillfully supplied by Angelaviolated that section. affidavit
as atime that isregarding voting usually employedthe incorrect states she

she was act-daycook at the house but on the of the electionchapter special
to thegaveas a She states that she the informationing receptionist. wrong

incorrectNavajo pollTimes but there is no assertion that she released the
time at the direction of an election official.closing

byThe does not hold that and is the standard“knowingly willfully”court
theall violations of the election code will be reviewed. It isallegedwhich

11allegedstandard established for violation election officials of N.T.C.by
13.Chapter

showingthe burden of a violation of the election code is on theAlthough
election, 11one the the Court has reviewed N.T.C. 1-13contesting Chapters

anywith the Statements of Grievance for construction oftogether possible
election laws and can find none.a violation of the

the Court comes to the issue of whether the Commission actedFinally,
in the without adismissing grievance hearing.properly

1111 N.T.C. 51 sets forth the for election contests. N.T.C.procedures§ §
(17)(a)51 states:

election, thedays complained complaining per-Within ten of the incident of or the
setting whya forth the reasons heson must file with the Commission statement

compliedbelieves the election law has not been with.

If, face, law,the of election contest is insufficient under theon its statement election
by Navajothe statement shall be dismissed the Election Commission.

theThe Commision determines whether Statement of Grievance suffi-
states a violation of the election law. This means that theciently grievance

Itmust what election law was violated. must also contain sufficientspecify
if be true indeed constitute a the law.facts that to would violation ofproven

Further, under these facts must tend to rebut the thatpresumptionJohnson
fair and show that but for the violation of the election lawthe election was
have been different.the result would

thereviewingCourt in actions of the Commission isof thisfunctionThe
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failed to fol-its discretion orabusedCommissionthedetermine whetherto
abused itsthe Commissionfind thatThe cannotCourtits procedures.low

of Grievance orthe Statementssufficiency ofdetermine thetodiscretion
its procedures.failed to follow

is affirmed.of the CommissionThe decision
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theValidating ofMarriage
Rose M. Garcia and Alfred Garcia

20, 1985Decided February

OPINION

Appeal reviewed by Nelson McCabe.Chief Justice J.

Atakai, Rock, Arizona,WesleyW. Window the Appellant.for

On 1,1983,December Rose M. filedGarcia a Petition for Validation of
Garcia,her to Alfredmarriage deceased. The set forth thatpetition Rose

M. Garcia anis enrolled member of the Navajo Tribe of Indians and that
decedent, Garcia,Alfred was a Mexican-American. The petition alleged
that andpetitioner decedent cohabitated and recognizedwere as husband
and wife in the community. The also apetition alleged TraditionalNavajo
Wedding Ceremony 3,1959,on April and recited four children born of the
union.

8,1983,On December the trial court entered an Order thedenying peti-
tion on the basis of 9 N.T.C. 2. That section§ states:

Marriage Navajosbetween and non-Navajos may validlybe only bycontracted the
parties’ complying applicablewith state foreign (emphasisor law supplied).

This section was thepassed by 29,Tribal Council on October 1956.
This was more than two years prior to the traditional ceremony alleged in
the petition for validation.

The case came to the Court of theon sole issue of whether aAppeals
amarriage between and aNavajo non-Navajo may be validated.

The Court was impressed by the of thearguments counsel for petitioner
which recounted a ofhistory anon-Navajos adopting Navajo way of life
and abecoming of theirpart community. One particular example was

Arviso, a man of Mexican who became aorigin Navajo leader. TheJesus
Court therecognizes contribution and ofimportance many non-Navajos

30
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it affirmTribal Code toNavajo requirethat the of thebut finds provisions
the trial court.the decision of

at least one-fourth degreea who isperson1 501 thatprovidesN.T.C. §
Tribe. 1 N.T.C. 502Navajoa member of thebecomemay §bloodNavajo

Consideration ofa birth.Navajo except byone can becomestates that no
this Courtcompels2 as set forth abovewith 9 N.T.C.alongthese statutes §
under themarriageand have a validnon-Navajo mayto hold that a Navajo

if with state or for-they comply applicablethe NationNavajo onlylaws of
law.eign

a andlong relationship bythat the Garcias hadrecognizesThe Court
from the fact that they regardedthis does not intend to detractopinion

as married.themselves
the issue of whether the Gar-this decision does not decidebyThe Court

the laws of the state of theirmarriagehave had a valid undercias may
residence.

and herebyOrdered that the decisions of the trial court beIt is therefore
are affirmed.
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Appeals NavajoCourt the Nationof of

Chavez,Melvin T. Appellant,
vs.

Thomas,Carole Appellee.
21, 1985Decided March

OPINION

McCabe, Neswood andJustice, Bradley, AssociateBefore Chief Justices.

Mason,Jay Esquire, Gallup, New Mexico Appellant; andJames for
Rock,Etsitty,Nona Lou WindowEsquire, Navajo {AT)Nation for

Appellee.

This matter came before the argument 16,Court for oral on November
1984. It arose in the trial aoriginally court Petition forupon andPaternity
Child Support.

29, 1983,On November the trial court entered a judgment finding
to be the father ofappellant biological appellee’s minor child. A Notice of

was filed from thatAppeal judgment. Thereafter a Motion for New Trial
theon basis of discoverednewly evidence was filed with the trial court.

That motion was denied and a Notice of was filed fromAppeal that denial.
The two Court of cases wereAppeals consolidated and an appeal was
allowed.

The 6,Petition for andPaternity Child was filed on OctoberSupport
24, 1983,1982. On the and the childFebruary minor submittedparties

themselves an HLAto Blood Test. The results of that test thegave proba­
22,1983,bility of On theappellant being the father at 76.2 percent. June

and the child Theparties reportminor submitted to a Red Blood Cell Test.
of that test indicates six were used. Under five of thesematching systems

sixth,systems the The the Kiddprobability of was 68.9paternity percent.
system, showed an exclusion. Under the Kiddapparent system, appellant
was and . Under the thatpositive negative presumptionfor for suchJK JK

,a result makes both of identical allappellant’s genes for ofoffspringJK

32
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to inherit the Inexpectedsuch a are marker. someperson cases a rareJKb
at Kidd in in Brazil.the locus has been found Amerindians Thegene pres­

ence of this rare in the find­gene appellant change expectationcould the of
in child.ing the the minorJK

The not found in minor The ofreportmarker was the child. the RedJK
Blood Cell Test that this bestated result can taken as evidence that appel-
lant is not the the minor that a rare genefather of child or both have which

suggestwould paternity.
28, 1983,On call tocounsel for both a Arizonaparties placedJune

Blood Services the lab.report from the At that time counsel wereregarding
informed that mannerthe determination whether hadonly appellantof

a rare genesuch would be to do a blood test upon appellant’s parents.
to toparents refused have the tests. The case went trial onAppellant’s

3, 30, 1983, theNovember 1983. On November trial court entered judg-
inment which was found be the father. The trial court ruledappellant to

inthat tests should be admittedonly establishing paternitynon-paternity
cases. the trial to to the resultsAccordingly, give any weightcourt refused
of either test.

trial, the tests. These wereAfter the to submit toparents agreedappellant’s
Williams,13, Robert C.signed by1983. An affidavitdone on December

Arizona Servicesstated thatof the Unit of BloodHistocompatibilityDirector
13,1983, testing appellant’s parents, appellanta result of the December ofas

as father of the minor child.could be excluded
and28,1983, a Motion for ReconsiderationOn December filedappellant

New Trial on the basis of the affidavit of Robert Williams.
his offiled NoticeappellantThe Motion New Trial denied andfor was

Appeal.
The was on of law:appeal questionsallowed two

to the results of the twoweight given1.Whether the trial court erred in the
child;thetests of the and minorpartiesblood

New Trial.erred in the Motion fordenying2. Whether the trial court

69, 70 (hereafter Phillips),to as(1972), referred1 Nav. R.Phillips Farley,v.
theNew Trial onfor a Motion forthe requirements grantingestablishes

are thethatrequirementsevidence. Thosediscoverednewlyofgrounds
evidence:

trial;the on a newchangeMust be such as would resultprobably1.
trial;Must have discovered the2. been since

beforebe of a nature it could not have been discovered3. Must such that
trial dueby diligence;
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material;4. Must be and
5. merelyMust not be cumulative or impeaching.

At oral of thisargument case there was some discussion of whether all the
ofrequirements Phillips have to be met or whether the existence of one ele-

ment is grantsufficient to a motion for new trial on the basis of newly discov-
ered evidence. This Court holds that all fiverequirements set forth in Phillips
must be Thepresent. Court further holds that all fiverequirements were pre-

insent this matter.
Evidence which would exclude asappellant father of the minor child

would theprobably change result on a new trial. The evidence was discov-
ered after trial as it was afteronly trial that appellant’s parents consented to
the blood tests and the results of those tests were made known. The evidence
could not have been discovered to trial.prior Appellant had no power to com-

hispel parents to submit to the tests and therefore the evidence was innot his
control. The failure of appellant’s to consentparents to the blood test can-
not, case,in this be ascribed ato lack of diligence on the part of the appel-
lant. The evidence is material to thecertainly issue of paternity and is not
cumulative or as there wasimpeaching no evidencepresented at trial as to the
blood thecomposition of appellant’s parents.

The of agranting motion for new trial on the basis of newly discoveredevi-
dence does not in itself constitute a inruling advance on the admission of
such evidence or the weight to be givento such evidence. must stillProponent

the evidence in apresent andproper admissible fashion and the trier of fact
must still determine the to beweight given to the evidence presented to the
court at new trial.

At trialnew the trial shall be only the evidenceupon of the blood tests per-
child,formed the theupon parties, minor and appellant’s parents by Arizona

Blood Services unlessTesting the trial court finds that fairness and tojustice
all the that thereparties requires be a complete as to allrehearing evidence.

As the trialnew of allmay dispose questions regarding the weight to be
tests,givento blood the Court at this time makes no decision that issue.upon

trial,final atUpon judgment new the parties will have the right to raise on
theappeal issues of sufficiency of the evidence and the to beweight given to

the evidence.
It is therefore Ordered that this case be and ishereby remanded to the trial

court for new trial consistent with this order.
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Annie Livingston, Appellee.
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OPINION

McCabe, Hilt,Neswood and AssociateJustice,Chief Justices.Before

Chato, Defiance,Fort AppellantK. andEsquire,Genevieve Arizona for
Ruzow, Rock,Window Appellee.Esquire,Lawrence Arizona for

5,1983, the trial courtDecember entered a decree of The trialOn divorce.
andcustodyfor of the two childrenprovided supportcourt order minor

of marital property.and a division the The was awarded theappellee par-
Iyanbito.two bedroom at The trial court found that thehogan partiesties’

$18.50the the to behogan per squarevalue of foot. Therestipulatedhad
as to of The rest offinding squarethe number feet. the communitywas no

in theparty possession daywas awarded to the on of hearing.property
a Notice of theAppeal challengingThe filed trial court’sappellant

to the askedIyanbito hogan appellee. Appellantaward of the for a determi-
thethe fair market value of and for a one-half interest inhogannation of

market value.that
itsissue of the trial court abusedon the whetherwas allowedAn appeal

partiesto the The were orderedhogantheawarding appellee.indiscretion
Thesquare footage. par-as to thestipulationCourt a writtento theto submit

issquare footagemeasurements the 732that externalstipulated byties
Using thesquaremeasurements it is 576.13 feet.byfeet and internalsquare

the$18.50 the the value ofstipulated by parties,footper squarevalue of
$13,542.00.$10,656.00from tohogan ranges

fair andshall forprovidethat “eachdivorce decree arequiresN.T.C.9 §404
. . .” v.ShortyInbetween therights parties.settlement ofjust property

setShorty], the Court(1982), cited as3 Nav. R. 151Shorty, [hereafter

35
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the trial inguidelinesforth to assist courts what is fair anddetermining
Shorty.Eleven factors were listed in These include the finan-just. factors

cial circumstances the and chil-of the circumstances of the minorparties
dren. The District Courts were directed circumstances ofto consider all the
the when a division maritalparties making of property.

The theCourt considered relevant facts of this case. wasAppellant
of the two minorcustodyawarded children. at theAppellant’s gross salary

hearingtime of was approximately two-thirds of Theappellee’s. parties
an approximately equalreceived division of andgoodshousehold automo-

biles. The were awarded theirparties the value ofseparate property,
in excess ofappellee’s appearing appellant’s. was ordered toAppellee pay

$2,000.00 more of theapproximately debts but these debtscommunity
were on his share of thegenerally household and hiscommunity goods
vehicle.

in ShortyA consideration of the factors in light of the facts set forth
above leads this Court to conclude that it was an abuse of discretion to

the entire thehoganaward to appellee.
The that anagrees equalCourt division of marital is man-notproperty

mean, however,This does not thatdated. there is not be a ofbalancingto
fact,the Inall the circumstances of thisparties. balancing of circumstances

is an division of isprecisely why equal property not in mostrequired juris-
dictions. Under the thus allowed a courtflexibility may, for off-example,

earningset one lower a share the Theparty’s capacity by larger property.of
desired end result is for the startparties to divorced life on some sort of

basis.equitable
A balancing of the circumstances of the in thisparties case atrequires

the least that thevery be dividedproperty equally.marital
It is therefore Ordered that to theappellee pay appellant as and for her

($6,000.00)interest in the the sum of sixparties’ hogan thousand dollars
1,1986.on or before May
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Navajo NationAppeals theCourt of of

of:ContemptIn the Matter of
Arnold Sells

3, 1985Decided May

OPINION

Tso,McCabe, and AssociateBradleyJustice,Chief Justices.Before

7, 1985, Sells, theOn March at 4:20 Arnold Fiscal Director ofp.m.
Branch, 8,1985,served an to on March atappearwas with orderJudicial

in and as to he shouldCity why9:00 a.m. Tuba District Court Show Cause
in authorizations for twonot be held for failure to travelcontempt process

CourtCity employees.Tuba
8, 1985, res-On March the Chief issued a Writ of ProhibitionJustice

Court,Walters, from anyRobert B. of the Tuba Districttraining Judge City
in the travel authoriza-regardArnold Sells toproceedings againstfurther

aWalters was ordered to submithearing Judgea on the Writ.tions pending
15,1985, be made permanent.on the Writ should notby April whybrief

29,1985.was set forargument AprilOral
argument.for oralWalters neither submitted a brief norJudge appeared

tosignificanceare sufficientfeels that the issues involved ofThe Court
as well as an Order.an Opinionwarrant

case as two issues:containing majorviews thisThe Court

Cause;Order to Showthe trial to issue theof court1. The jurisidiction
and

Prohibition.to issue a Writ ofThe of the Court ofauthority Appeals2.

the subject jurisdictionN.T.C. establishes matter of the trial7 §253
and N.T.C.the Nation 7 that “the trialNavajo providescourts of §255

or orders and tonecessary propercourt shall have to issue writspower any
exercise of its jurisdiction.”the complete

haveTribal Courtsthat the Navajoaffirms the principleThis Court
of the courtdignityand theupholdtheir ordersinherent to enforcepower

in theholdingaffirms theThis Court furtherthrough contempt powers.
Tuchawena, 2R.LeonardSummary ContemptIn the Mattercase of of:of

37
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(1979), Tuchawena], thatNav. R. 85 the trial has ajudge great[hereafter
deal of discretion in what constitutes and thatdetermining contempt

a clear or conduct on the of thepart judge“Absent abuse of discretion
is so as be classified as and thiscapricious arbitrary,which unreasonable to

Tuchawena,with a trial determination.”disagree judge’s p.Court will not
not, however,89. The in Tuchawena does clothe aholding judge with

useauthority to the of the court to actions whichcontempt powers punish
him or are the of the Thedisplease personally jurisdictionoutside court.

use of the word or courts means discretionjudges“discretion” as toapplied
to act within certain discretion those boundariesboundaries. For judicial
are the rules and to the facts of a particularof law asprinciples applied
case. Black’s Law 5th ed.Dictionary,

ofContempt court is defined as willful disobedience of agenerally
court’s orders or action which the of the court into dis-bring authority

orrespect disregard, interferes with or witnesses during litigation,parties
or otherwise obstructs the court in the administration of justice. See
Black’s Law Dictionary, 5th ed. and 17 Am. 2d Contempt §3.Jur.

In case,the instant Arnold Sells Robert B. Waltersby Judgewas ordered
to show cause he should be held in “. . of Court forwhy .Contemptnot
your with theinterfering byof this Court and Court staff refus-operation

toing issue Rock for Navajotravel authorization for staffs travel to Window
7,1985.”Nation Childrens’ Code orientation on March 6 and

administrative,The travel of staff of the Branch an not a judi-isJudicial
cial matter. The Chief is the as well as the judicialadministrativeJustice
head of the Branch. See §371;7 N.T.C. Tribal Council ResolutionJudicial
CO-69-58 (1) (2)Preamble and 201;as contained in note to N.T.C.7 §
Minutes of Discussion,Tribal Council 17, 1958;October Personnel Poli-
cies and Procedures of the Branch VIII.§Judicial

The minutes of the Tribal timeCouncil Discussion at the Title 7 was
being discussed contain some indication of how the Tribal Council under-
stood the administrative duties of the Chief Laurence Davis whoJustice.
was the attorney followingthe Tribal Council theadvising gave explana-
tion of the What is now Titleadministrative duties of the Chief 7 ofJustice.
the Navajo Tribal Code enacted with Mr. Davis’ explanationwas
unchanged.

Justice,Administrative of providesduties Chief Section 7. Now this section that the
Chief Appealbesides over all Courts thepresiding super-will have work ofJustice
vising the judges. anywork of all the He will advise the Chairman as to whether
probationary judge permanent appointmentshould be offered a and as to whether
any judge falling jobis down on the and should be removed from office. Gentle-
men, arisen,questionthe has “To whom are the andfrequently judges responsible”
it was never possible question. They responsibleto answer that were to the voters
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salaries,fixed theirthey responsibleand were to the Council because the Council
authority. Nobody judge,there no clear line could tell a “Look herebut was of

so,Judge you go eight morningand are to to work at o’clock in thesupposedso
instead of ten Under this definitelyo’clock.” resolution the Chief would haveJustice

responsibility seeing gotthe of it that the didjudgesto to work on time and their
Council, 17,1958.jobs. NavajoRecord the Tribal Octoberof

The administrative of the Chief is aauthority recognized princi-Justice
of court administration:ple

Effective and consistent of in a courtapplication policydirection of effort and
system require system clearlythat the be estab-authorityadministrative within

Every managelished. court unit the its internal business in asystemwithin should
way general systemconsistent with the and of the as a whole. The workpolicyrules

ineveryof unit should be coordinated with that of other units that stand vertical or
parallel systemto it. The a should maintain effective externalrelationship as whole

bar,relationships agencies government,with other of with the and with various
segments public. byof the These tasks must be someone inperformed particular.
Establishing responsibility specifying personadministrative consists of that and his

and authority.duties

systems, general principlein court theresponsibilityassigningIn administrative
be vested inshouldresponsibilitybe observed that suchadministration shouldof

risks, assumingrequires takingindividuals, administrationgroups.not Effective
rebuke, others foransweringand toburdens, imposingconferring approval,

authority areassertingin administrativeinherentpenaltiesThe andpainsfailures.
only in timedoing usuallyso comethe forand while rewardsapparent,immediate

of theThese characteristicssatisfaction.only privatein the form ofand then often
unwieldyan and unreliablecommitteegroupmake the oradministrative task

American Barresponsiblity.administrativereposein to ultimateinstrument which
1974, pp. 15-16.Association, Relating Organizations,to CourtStandards

inthat American Bar Association standardsrecognizesThe Court
the Nation. Thebinding Navajoto court are notregard organization upon

finds, however, Con-that the of the ABA Code ofadoptionCourt Judicial
is a recognition byduct and the ABA Code of Professional Responsiblity

and the Nation BarJudiciary Navajomembers of the NationNavajo
of American Bar Association standards.Association of the excellence

as con-Justice,of the ChiefauthorityPursuant to the administrative
admin-authorities, has issued certaintained in the above the Chief Justice

12,1984,istrative One and titled “Authoriza-orders. such order issued July
tion Travel” the judicialfor that all for travel outside localrequires requests
district Branch staff be submitted to and the Chiefby approved byJudicial

addition,In Financial therequires sig-the tribal Office of ServicesJustice.
Court Administrator before travelnature of either the Chief or theJustice

claims are andprocessed paid.
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theMr. Sellsis an of Branch and works in the Officeemployee ofJudicial
the Chief His as Fiscal Director is of the administra-position partJustice.

staff the Office of the Chief of thetive of Branch. The Fis-Justice Judicial
cal Director works under the direction of the Chief and not theJustice

Thus,or Orderjudges collectively individually. the to Show Cause issued
to Arnold Sellswas an the trial court to hold inattempt by Mr. Sells con-

for an action not within the of thetempt properly jurisdiction trial court or
Further,the administrative of the trial itauthority judge. was an toattempt

inhold Mr. Sells for failure to act in acontempt situation where he is not
to act.empowered

inholds that the Order to Show Cause this matter exceedsThe Court
both the and administrative of the trialjudicial authority judge.

that as this conflicts with thatOpinionThe Court further holds insofar
Marianito, al., (1978),v. et. 1 Nav. R. 385of Gudacportion [hereafter

control theGudac], collectively personnelholds that the judgeswhich
Branch; that of Gudac is overruled. Thatof the portionpolicies Judicial

Code,in Title the TribalNavajoin Gudac is not with 7 ofholding keeping
Code,the of Title 7 of the Tribal or withlegislativehistory principleswith

Further, Gudacholdingof sound court administration. that ofparticular
in the written” of“universally principles appealabilityis not withkeeping

in Gudac thewhich were announced for reason that the issue of who sets
the of the Branch never in the casepersonnel policies appearedJudicial

addition,the In the GudacOpinion.to Court’s construction of Titleprior
N.T.C. 9 cannot be under of statu-Subchapter accepted any principles7

andtory construction.interpretation
The next issue which the Court addresses is that of the theauthority of

Court of to issue the WritAppeals of Prohibition.
5 Title theof 7 of Tribal Code deals with the CourtSubchapter Navajo

of N.T.C. 3027 states:Appeals. §

The Appeals jurisdiction appeals judgmentsCourt of shall have to hear from final
and other final of the Trialorders Court....

of N.T.C. states:7§303

anyThe Court shall theAppeals power necessaryof have to issue writs or orders
proper complete jurisdiction, prevent remedy anyand to the exercise of its or to or

beyond jurisdiction,act of the Trial Court such court’s or to cause the Trial Court
to act the Trial unlawfully jurisdiction.where Court fails or refuses to act within its

Code,Tribal theThus, Navajothe of thestatutory authorityunder
and supervisory jurisdic-has both appellate jurisdictionCourt of Appeals

grantsis contained in 7 N.T.C. 302 whichtion. Its appellate jurisdiction §
final judgementsthe to hear fromauthority appealsthe Court of Appeals
is inIts containedsupervisory jurisdictionand orders of the trial court. §



41

to issue writs.N.T.C. the Court of thegrants Appeals power303 of which
organization:is an established of courtconceptSupervisory jurisdiction

control,power superintendingor the of over courts ofSupervisory jurisdiction,
frequentlykind original jurisdictionin is a of con-jurisdictionlower rank the same

courts, jurisdiction.the the 20especially highest court ofupon appellateferred
2d, Courts, 111.Am. §Jur.

an inferiorcompel bybe exercised to action courtmaySupervisory jurisdiction
of a Writjurisdiction, byits as the issuance ofan court withinkeepor to inferior

Courts,Mandamus, 20 Am. 2d 115.Prohibition.or a Writ of §Jur.
originalto entertainauthorityalso havecourt shouldhighest appellateThe

perform-in aid ofprohibition,of mandamus orthose for writsuch asproceedings,
andauthority generally properlyreview. This isa court ofits asing responsibilities

highest court’s status as such. American Barof theaspectheld to be an inherent
Association, Organization, p.to Court 34.RelatingStandards

of thejurisdiction Navajothe of theconcept supervisoryAdditionally
Title 7 of the Tribal Code butonly byis sanctioned notCourt of Appeals

Title 7:history oflegislativetheby

youNow know theAppeals.of the Court ofspeaks jurisdictionSection 6 of the
judgethe who heard thejudges,is two other thanprocedure forpresent appeal

there would becase, procedureUnder this newappealed.hear the case that isto
Now,Chief also thisassigned appeals,to that is thepermanentlyjudgeone Justice.

powerhave the to issue orders toAppealsthe Court of wouldthatprovidewould
exceeding jurisdic-refrain from itsthe Tribal Court torequiringCourtsthe Lower

words, judgeif the in the Tribal Courtif failed to act. In otherto act ittion or
nothingpresent system, youunder the there isabout a caseanythingrefused to do

here, ofdo, provided Appealswhich is the Courtsystemunder the newcan but
in accordance with one ofget busy.him to That is allan order and tellcould issue

supervision over theupthis resolution which is to setpurposes ofprincipalthe
time, up proper supervisionand setpresenthave at the tothink we don’tjudges we

anyinterference from otherjudicialthe branch rather thanfromsupervisionwith
Council, 17,Navajothe Tribal OctoberRecordbranch of the Government. of

(The proposedDavis of the then Courtexplanation byan Laurenceabove is1958.
unchanged.)explanationwith thisTribal Courts were establishedTheAppeals.of

CO-69-Tribal Council Resolutionattention toFurther, Court callsthe
Council Resolu-to the Tribalthe Preamble(2). This of58, partPreamble

Courts, anstates that appellateTribalNavajothetion, establishedwhich
and the trialthe trial courtsthe work ofsuperviseis needed tocourt

judges.
or Writ of Superin-a Writ of Prohibitiontherefore holds thatThe Court

of thesupervisory jurisdictionof theis a exercisetending properControl
Prohibitionthat the Writ offurther holdsThe CourtAppeals.Court of

thethe ofauthorityand withinmatter was properissued in the instant
Appeals.Court of
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It is therefore Ordered that the Writ of Prohibition and isherebybe made
permanent.



No. A-CV-07-85

Appeals NavajoCourt the Nationof of

McCabe, Nelson Chief PetitionerJ., Justice,
vs.

Walters,The Honorable Robert B. Respondent
28, 1985Decided May

OPINION

Wilson, Yellowhair,Special Presiding Justice, Kirk and SpecialBefore
Associate Justices.

There are two issues that must be addressed the inby Court this prohibi-
tion proceeding. The first is whether the of a retired asappointment judge
Acting Chief or Presiding Judge is authorized underSpecial NavajoJustice
Tribal law. The second issue is whether theRespondent, Honorable

Walters,Robert B. should be from furtherpermanently prohibited partici-
in the criminalpation proceedings involvingbelow the Petitioner.

The is thefollowing of facts in this matter:summary
1) 8,1985, alleging makingOn March criminal three offenses ofcharges

voucher, theft, inor a false tribal and fraud violation of thepermitting
code, againstcriminal were filed with the Tuba District CourtNavajo City

Petitioner,the Chief theNelson McCabe. The Petitioner is the ofJ. Justice
Nation, Athe chief officer of the Branch. criminalNavajo judicial Judicial

summons was issued that same the Petitionerday, directing to forappear
11,1985.on Marcharraignment

2) 11, 1985,On March the Petitioner before the Honorableappeared
Robert B. Walters for arraignment, entered a of not the crimi-plea guilty to
nal andcharges, was released on his recognizance.own

3) 14,1985,On March the Honorable Judge Walters on hisapparently
motion,own modified the terms of Petitioner’s release order and as a con-

release,dition of his personal recognizance ordered the Petitioner relieved
from his duties and /performing judicial exercising judiciahfunctionsor of
his position as Chief of the Navajo Court of There was noAppeals.Justice

Court,written motion filed with the nor was notice to Petitioner.provided
4) 18, 1985,On March the Petitioner filed an for Writ ofApplication

Prohibition with the Court of thatAppeals, requesting the beRespondent
restrained from further action in Petitioner’s criminal cases andtaking any

43
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branchinvolving personnel,all related criminal proceedingsother Judicial
andjurisdictionthe that the exceeded the court’sgrounds Respondenton

Petitioner,the as Chiefdaythat the was biased. That sameRespondent
inissued the Writ of Prohibition the relief theJustice, granting requested

restrained the of the Division of Publicand also DirectorApplication,
Tuba District Court in the crimi-executing any Cityfrom orders of theSafety

nal cases cited.
5) 20, 1985, Petitioner, aJustice,On March the as Chief appointed

Wilson, theretired Honorable Dean as ofjudge, special presiding justice
Cityall the criminal in the TubapendingCourt of forAppeals proceedings

Court, the Petitioner.involving includingDistrict staffjudicial personnel,
The Chief due to the conflict ofapparenta retiredappointed judgeJustice

inin called as witnesses thebeinginterest that existed for all district judges
criminal cases.

6) 22, 1985, the issued aRespondentOn March at 5:00Friday, p.m.,
arrest,bench warrant of the Order modifyingfor Petitioner’s for violation

release, hisperformthe conditions of his in that Petitioner continued to
official Nation. The warrant wasNavajoduties as the Chief of theJustice

afternoon,Sundayexecuted tribal officers onunsuccessfully by police
24,1985,March at Petitioner’s mother’s residence.

7) 25, 1985, aOn March filed with the Court of Appeals,Petitioner
Prohibition,Motion a forfor an Order the Writ of and PetitionAffirming

An Order to officers whoagainst attemptedShow Cause the tribal police
to execute the arrest warrant.

Writ8) 27,1985, Dean Wilson vacated the ofOn March the Honorable
18,1985, Writ of Pro-Prohibition, March and issued an Alternativedated

from, in res-any way,the Robert Waltersrestraininghibition Honorable
his office.Chief from the duties oftricting performingthe Justice

a Three-3, 1985, to Convene9) On filed a MotionRespondentApril
ofthe Appointmentand RescindJudge Panel of the Court of toAppeals

Wilson.Judge
10) District12, 1985, CityOn filed with the Tubathe PetitionerApril

Court a Motion to Disqualify Respondent.
the11) 1985, filed with12,On criminal defendantstwenty-twoApril

SimilarlyIncludeCourt of Court toAppeals an for Leave ofApplication
that therequestingSituated in the Writ ProhibitionNavajo Defendants of

proceed-in their criminalbe actionRespondent taking anyrestrained from
in Districtings, pending Citythe Tuba Court.

Wilson, issued an Order12) 1985,23,On the Honorable DeanApril
hearingthe set forvacatingthe anddismissing prohibition proceeding

29, the Honorable Robert Walters’1985, effective uponto becomeApril
criminalPetitioner’s cases.an himself fromdisqualifyingof orderapproval

byhas beendate, approved Respondent.such orderdisqualificationTo no
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13) 29, 1985,On aApril three-judge panel of the Court of Appeals,
of three retiredcomposed held ajudges, onhearing the Petitioner’s Appli-

cation for Writ of Prohibition and Motion to Affirm the Writ of Prohi-
bition.

issue,theAddressing first Respondent claims that the TribalNavajo
Code requires that an ChiefActing or Special Presiding mustJustice Justice
be fromappointed among the district andjudges that the ofappointment

Wilson,Honorable Dean a retired judge, as Special Presiding of theJustice
Court of in theAppeals prohibition proceeding is improper. Respondent

(1977relies on 7 N.T.C. Edition)372 which provides in§ pertinent part:

“The Chief Navajoof the Tribe designateshall one judge of the TribalJustice
Court to act as Chief whenever the Chief is absent from the ter-Justice Justice

jurisdiction Court,ritorial vacation,of the Trial is on ill or per-otherwise unable to
office,form the duties of his or whenever the office of the Chief isJustice

.vacant. .

This Court does not dispute Respondent’s of theinterpretation mandate of
However,N.T.C.7 372. the instant case a situation notpresents contem-§

plated is,when that section was adopted. That when all judgesdistrict are
listed as witnesses in then,the trial court proceedings, who pursuant to 7

372,N.T.C. is qualified for asappointment Acting Chief of the§ Justice
Court of to hear mattersAppeals arising before the appellate court. Sec-
tion 372 does not address this situation. Absent a specific statutory provi-
sion, the Court shall consider the tribal code sections with thedealing

whole,branch as ajudiciary to determine the intentlegislative for gui-
indance this matter. It is clear Council,that the TribalNavajo by enacting

372,N.T.C. intended7 that an Acting Chief be appointed first§ Justice
Yet,amongfrom the district tojudges. rely Section in thesolely upon 372

instant case would mean that no Acting could be appointed, givenJustice
the conflict of interest that exists for all the district injudges being called as
witnesses in the trial below. Such a result could not have been intended by
the Council. Where a strict construction of tribal law would lead to an

result,absurd the Court must balance the effects of a literal interpretation
against the legislative intent and a reasonable means to Inaccomplish it.

7,reviewing the of Titleprovisions the Council established a secondary
pool of from which anjudges can beappointment Althoughmade. not

asauthorizing appointment Acting Chiefspecifically Justice, 7 N.T.C. §
(i)353 allows for of retiredappointment the Chiefjudges by Justice, as

follows:

judges ineligible“Retired shall be any anyto hear case in the Navajocourt of
Tribe, shall, involved,theunless Chief with the consent of the retired judgeJustice
call him back for totemporary duty help congestionrelieve in the docket theof
Navajo courts.”



46

It the of the to construe andjudiciary interpret legisla-is within province
and the terms used therein. It is the Court’s determination that con-tion

in to theappointmentexists the Court of when no Courtgestion Appeals
372, thereby authorizingN.T.C.can be made to 7pursuantof Appeals §

(i).N.T.C. 353retired to 7judges pursuantfrom the ofappointment pool §
whole, holds that theTitle as a the CourtIn the of 7considering provisions

Wilson,Dean a retired as Chiefjudge, Actingof Honorableappointment
this is authorizedSpecial Presiding proceeding byor inJustice Justice

Tribal law and is thereforeNavajo proper.
the of retiredremaining appointments judgesWith to two to thisrespect

Court of 7 N.T.C. 301 establishes athree-panel Appeals panel, Navajo§
Tribal Court of to consist of a Chief and two AssociateAppeals Justice

ChairmanbyAssociate are to be the ofofAppointment JusticesJustices.
Tribalwith the consent of the CouncilNavajothe Tribal CouncilNavajo

Thisthe Committee.among by Judiciary partic-from those recommended
1978,in date the Chairman has neverular section became effective but to

thus, beenthis and there have noexercised his underauthority provision
toAppeals pursuantof the Court ofAssociateofappointments Justices
ofinterpretationa strict and literalthis Court to adoptthis section. Were

incan result noanalysis onlyof that301, then a extensionlogicalSection
4,1978.Mayconstituted Court of sinceproperly Appeals

create a three-judgeIt is clear Tribal Council intended toNavajothat the
It is also clearjudge.Court of with a Chief as itsAppeals, presidingJustice

to be permanentthat the three of the Court of wereAppealsJustices
the district courts.and distinct from the ofappointments, separate judges

The with the of establishedpre-1978 provision dealing AppealsCourt
Court of Appealsthe of the Chief as aonly position permanentJustice
be selected fromand that the two Associateprovidedposition Justices

301,the district N.T.C.among judges. prior7 law.§
act,failed tohand,In at where the branch hasthe situation Executive

does it that there can be ofnecessarily Appeals appoint-follow no Court
execu-tribal This thinks not. Absentments authorized under law. Court

law, in administeringunder tribal the Chieftive action authorized Justice
and as the chief officer can look tojudicial properlythe Court of Appeals

law as for of to the Court ofprior guidance appointments justicesassociate
fact, 301,InAppeals. the Chief has since 1978 utilized 7 N.T.C. §Justice

1978,enacted to as the basis for tribal asprior appointing judges justices
to the Court of To have done otherwise would have resulted inAppeals.

six withoutyearscases before the Court of forpending Appealsappellate
any final decision.

the Tribal Council ratified thisNavajoIt can be inferred thatreasonably
the funds tonecessaryelse it would haveinterpretation, appropriated

the Chairman to the 1978by pursuantallow for ofappointment Justices
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is a reason-amended of the Section 301provisions. Application pre-1978
the that there beable means of Tribal Council’saccomplishing purpose

established a Court of3-judge Appeals.
However, 301,of Section whether under orapplication post-1978 pre-

law, case,does not the issue In the instantaltogether.1978 ofdispose
authority for of retired to the Court of restsappointment judges Appeals

(i)on 7 N.T.C. 353 and its is identical to that discussed aboveapplication§
Thus,relating to Wilson’s the retiredJudge appointment. ofappointment

into the Court of this is under tribaljudges Appeals proceeding authorized
law and is proper.

In now the second issue theconsidering presented to Court —whether
the should be from furtherRespondent permanently prohibited participa-
tion in Petitioner’s criminal now the Tubaproceeding pending Citybefore

Court,District the Court feels it establish thenecessary to ofparameters
this prohibition proceeding.

To Petitioner is thebegin, only who has filed for Writparty Application
of and standing therefore,Prohibition has to thisrequest theremedy;
Court can only consider the issues raised by Petitioner and Respondent.
The Court will not consider the propriety of permanently prohibiting

inaction the criminalRespondent’s proceedings involving judicial person-
Petitioner,nel other than thepresently pending before Tuba DistrictCity

Court, for the thatreason none of those individuals have reliefrequested
thisfrom Court.

The Court will also not consider the alleged byviolations Petitioner of
the Code of Conduct due to theNavajo recent TribalNavajoJudicial
Council action the theordering suspension Justice,of Petitioner as Chief

this issuethereby making moot. SeeResolution of the TribalNavajo Coun-
cil, CMY-46-85, 9,1985.No. May

addition,In the for Leaveof IncludeApplication Court to Situ-Similarly
Prohibition,ated inDefendants the Writ of filed theNavajo by twenty-two

defendants,criminal with various criminal violations in the Tubacharged
Court,DistrictCity is denied for failure to establish themgrounds entitling

to the relief and anrequested they have at law meansadequate remedy by
of an appeal.

A Writ is a writ and is issueddiscretionary appropriatelyof Prohibition
where the trial court is without or in excess of itsproceeding jurisdiction,

has abused its in its function over matters within itsexercisingor discretion
and adequatehas plain, speedy,and Petitioner noto decideauthority

2d, authorityThis Court’sProhibition 133.at law. 63A Am.remedy §Jur.
302, grantsat N.T.C. whichis established 7to issue a writ of prohibition §

writ orhear cases where a specialtooriginal jurisdictionthe Courtto
anditscarry jurisdiction, supervisoryto outnecessaryis or properorder

v.Begayits jurisdiction.acting beyondover a trial courtjurisdiction
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Tso, (1983).4 This does notproceedingHonorable Tom Nav. R. 122
involve a rather betweenacting disputetrial court without thejurisdiction,

in andthe centers on a trial court’s action excess of itsparties jurisdiction
to theits abuse There been no Petitionerobjection byof discretion. has
in thetrial court’s over the matter and thejurisdiction subject parties

criminal below. that exceededproceeding Petitioner claims Respondent
the criminal jurisdiction temporar-district court’s toby ordering Petitioner

as aily step down from his as Chief of the Nationposition NavajoJustice
condition release on his personalof recognizance.

It is that the terms are under 17Respondent’s position release authorized
1813,N.T.C. thegives settingwhich discretion to the district injudge§

conditions Section 1813of bail. provides:

toNavajo hereby“The the Trial Court the Tribe authorizedjudges of of are
bail asappearance upona date of and such otherimpose conditions of conditions

necessary proper.”are or

bail, wasA review the tribal code sections that bailaddressingof reveals
include release from either a cash bondcustody by paymentintended to of

release, and that the is to insurerecognizance purposeor of bailpersonal
the defendant at The discre-appear any subsequent hearing.that criminal

district Section 1813 thejudge imposi-tion to the under authorizesgiven
insuringof release that bear a reasonable totion condition on relationship

These requiringdefendant’s include conditions such asappearance. may
the or not tribaljurisdiction, anythe defendant not leave court’s to violate

laws, orconsumption require-or from of alcohol other similarrefrain
to nexus between the district court’sanyments. This Court fails see

be his duties as aJustice,that Petitioner relieved of as Chiefrequirement,
this wayfrom and how incustody, anycondition of release condition

facta thesubsequent hearing. Generally,insures Petitioner’s atappearance
is factor per-that a criminal defendant is a release onemployed justifying

thus, abuse of arequiresonal and it was an discretion torecognizance,
release,criminal leave his as a of asdefendant to conditionemployment

the in case.Respondent has done Petitioner’s
Moreover, court its thejurisdiction by orderingthe district exceeded

Nation, court,of a relieved fromNavajo higherChief of the a judgeJustice
duties the of hisexercising judicialhis or functionsperforming judicial

ofthe of the criminal as a conditionposition during pendency proceeding
ordered,essence,bail. In district without theauthority, suspen-the court

hisduringsion of the Chief the of criminalpendency proceeding.Justice
case other can toany legal authority justifyNo decision nor be found

removal or of a a court. It is wellsuperior judge bycourt lowersuspension
settled it the the to removesuperior possesses authoritythat is court who

an appel-or a lower court under the ofsuspend judge supervisory powers
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court,late and not the reverse as 2d,Am.Respondent claims. 20 Jur.
111-117;Courts 53 A.L.R. 3rd In882. the Navajo judicial system, 7

303,N.T.C. establishes theclearly supervisory jurisdiction over the dis-§
trict incourts the Court of Nation,of theAppeals Navajo and the power to
remove or the Chiefsuspend rests with the Tribalsolely NavajoJustice
Council, not with a district court judge. 7 N.T.C. 352 specifically grants§
removal authority of the Chief to the Tribal CouncilNavajo uponJustice
the recommendation of the Advisory Committee of the TribalNavajo
Council. It was the intent of the Council that it alone retains the topower
remove the Chief Justice, and where the statute is no otherspecific, entity

thatpossesses removal under itsauthority Where thediscretionary powers.
district court has exceeded its jurisdiction legalwithout to soauthority
act, the legal of isremedy inadequate as a matter of law and issu-appeal
ance of a writ of to further inprohibition prevent actions excess of jurisdic-

reasons,tion is For these theproper. Alternative Writ of issuedProhibition
27,1985,on March from,the inrestraining restrict-Respondent any way,

Petitioner,ing Nation,the as Chief of the fromNavajo performingJustice
the duties of his office is madehereby permanent.

inPetitioner his for the Writ of Prohibition has alsoApplication
inrequested that be from further hisRespondent disqualified participation

criminal based bias andproceeding Respondent’supon prejudice prevent-
him from N.T.C. 303 the ofing acting grants7 Courtimpartially. §

basis forjurisdiction or control as theAppeals supervisory superintending
an inferior court in the exercise itsinterfering with of wherejurisdiction

the has from dic-departedlower court or becomeproper judicial activity
conduct,tatorial or in their a anoppressive thereby denying party impar-

tial Atribunal. review of the below raises concern-proceedings questions
ing the of theimpartiality Respondent.

begin,To it that the failed the Rulesappears Respondent to withcomply
of the Court motions. New Rules of and Motion wereregarding Pleading

23, (d)the district on Rule 4 of the rulesadopted by judges April 1982.
that motions be made in and that of all motionsrequires writing copies

filed with the court be served on the The isopposing party. opposing party
giventhen five from the date of file a Thedays underly-toreceipt response.

of these rules is to insure thating purpose givennotice is to the parties
motion,to the Court’s action on a inprior with basic notionsconformity

of due under theprocess guaranteed the Indian Civil Act andRights
Bill Rights.of It is unclear from the district court’s record whoNavajo

made the thatMotion for Modification of Personal ReleaseRecognizance
14, 1985,was on March Petitionergranted by Respondent ordering

relieved Navajofrom his duties as Chief of theperforming judicial Justice
Court, did theNation. No written notice was filed with the District nor

14, 1985,state in its Order of March made the Motion.Respondent who
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4(d), thetogetherGiven the of Rule with duerequirements process protec-
Act,tions the Indian Civil and the Bill ofguaranteed by Rights Navajo

the at the least to the Peti-Rights, veryCourt should have noticeprovided
Motion,the relief in the it.requested prior granting Especiallytioner of to

fact inchangein view of the that the Motion the conditions ofrequested
release, incarceration,in hisPetitioner’s violations of which could result

and as stated earlier conditions the lower court’sbeyond authority to
In a case decided this Court rules of motionimpose. by interpreting prior

that did not service of the motion on thespecifically require opposing
least,the Court nevertheless held that due at theparty, process, very

that a receive a of a Motion and have anrequires party copy opportunity to
thebefore matter could be decided the district court. Sweet­respond by

13, 14 (1979).water v. Teec 2Chapter Chapter,Nos Pos Nav. R. Notably,
in that anRespondent participated decision as Associate of theJustice

panel.Court of Appeals
Procedural error alone is insufficient to warrant disqualification of a

However, case,injudge. this enforcementRespondent’s actions against
Petitioner for an beyondviolations of order the court’s jurisdiction com-
bine to the Petitioner and to raise a fairprejudice that thepresumption

is of the a fairRespondent incapable according Petitioner trial. To com-
actions,pound its and inalready obviously retaliationimproper against

Petitioner for the Writissuing restrainingof Prohibition the Respondent
from further inaction the criminal proceedings involving judicial person-
nel, nonethelessRespondent proceeded to enforce the modified release
order anby issuing arrest warrant against the Petitioner. obvi-Respondent
ously wanted to insure Petitioner’s incarceration the weekend sinceduring
the arrest 22,warrant was not issued until 5:00 on Marchp.m. Friday,
1985, but unsuccessfullywas executed by tribal officers onpolice Sunday
afternoon, 24,March at Petitioner’s mother’s residence.

of the trial a basicImpartiality judge is of a criminal defendant. Inright
the hand,situation at the actions theof in courtRespondent disregarding
rules of procedure designed to theprotect rightsdue ofprocess litigants,
and then use of its enforcement means an arrestpower by of warrant
intended to result in Petitioner’s incarceration over the weekend can only
be characterized as andoppressive Petitioner,to be directed atappear for
the sole reason that he is the Chief and Respondent’s Weresuperior.Justice
Petitioner individual,otherany beside the Chief thebeing ofJustice

Nation,Navajo the personal recognizance release would have been suffi-
cient to assure the Court that he would atappear any subsequent hearing,

thus,and the Court’s unauthorized modification of the release order and
the enforcement tactics utilized leads this Court to conclude that Respon-
dent is prejudiced against the Petitioner in the proceeding below.

Further, the legal remedy of is inappeal inadequate Petitioner’s case.
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has failed to rule Petitioner’s Motion toRespondent Disqualify despiteon
this the of Prohibition that narrowlyCourt’s modification of Writ

actions,restrained andRespondent’s gave Respondent ample opportunity
to decide the issue. To remand this matter back to the dis-disqualification
trict court for on the Motion toruling Disqualify unnecessarily delays

of the case and additional time and on theprosecution imposes expense
where lack of is from the rec-parties, Respondent’s impartiality apparent

ords and where the result must be that of Respondent’s disqualification.
Motion,thedenyShould this case be remanded below and Respondent

then be before this Court.againthis issue will
fur-that is fromRespondent hereby disqualifiedIt is therefore ordered

in the Tuba Dis-Cityin the criminal proceeding pendingther participation
Petitioner,involvingtrict Court the and the Alternative Writ of prohibition

is modified to include this and is madehereby provision hereby permanent.



No. A-CV-12-82

Appeals NavajoCourt the Nationof of

Associates,Michael Nelson and Inc.
Westerners,dba Navajo Appellant,

vs.
Center, Inc.,DCI Shopping Appellee

15, 1985AugustDecided

OPINION

McCabe, Walters,Tso and AssociateJustice,Before Chief Justices.

Ruzow, Rock, AppellantLawrence Window and C.Esquire, Arizona for
Hufford, Appellee.Benson Esquire, Flagstaff, Arizona for

25,1982,inNotice of was filed this matter on anAppeal May appealing
Order 27,1982.and the trialJudgment of court entered on April

19,1979, (here-On Associates,or about Michael Nelson and Inc.June
MNA) DCISCI)after Center, (hereafterand DCI enteredShopping Inc.

into a sublease agreement. The lease was for commercial in thespace Tseyi’
Chinle,Center in theShopping NavajoArizona. DCISCI had a lease with

Nation for the center and in in theshopping shoppingturn subleased space
center to individual businesses. MNA as West-“Navajodoes business

intended to operateerners” and a western store in theclothing shopping
center.

At the time of the lease still underagreement the center wasshopping
construction. The lease agreement called for the to becomeprovisions
effective thirty after DCISCI ofdays constructionsubstantially completed
the premises business,or the date that MNA hap-for whicheveropened

first. Thepened lease also contained DCISCIa thatprovision prohibited
from leasing commercial in the sale ofto an establishmentspace engaged
western initialclothing and related to theitems. This restriction applied

center, Market,construction phase spe-of the Inc. wasshopping Bashas’
cifically exempted.

theDuring 1980,construction inperiod approachedthe fall of DCISCI
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a leasenegotiatingthis DCISCI wasprovision.a waiver ofregardingMNA
MNA in connectionStores and the waiver fromsoughtwith Yellow Front

with negotiations.those
waiver, aboutthe it became concernedMNA never executedAlthough

the fallDuringthe center wasshopping developing.manner in whichthe
occasions, DCISCI thatMNA infomed1980, verballyon one or moreof

the verbal terminationits lease. DCISCIterminating acceptedMNA was
in writing.MNA to confirm the verbal terminationand asked

26,1980, a that the leasestatingMNA sent DCISCI letterOn December
the letter. letter datedBybe terminated ofupon receiptshould considered

12, 1981, MNA that it MNA’s offer toacceptedDCISCI notifiedJanuary
8, 1981,terminate the lease letter dated MNAagreement. By January

the lease agreement.DCISCI that it wished to continue with Thisadvised
12,1981,received DCISCI on after it had mailed itsby Januaryletter was

the termination.ofacceptancewritten
17,1981,On MNA filed a DCISCI forFebruary complaint against repu-

diation of the lease The also that MNA wasagreement. complaint alleged
a of the lease between thethird-party beneficiary agreement Navajo
Nation and DCISCI which contained Plain-Navajo preference provisions.

andby damagetiff violations of those DCISCI to MNAalleged provisions
as a result.

27, 1982,6,1982.and On theThe matter was tried on 5April April
DCISCI.Judgment againsttrial court entered an Order and MNA and for

3,1983,MNA from this Order. On a Statement of Factsappealed June
and Issues counsel for both was submitted to the Court ofsigned by parties

thebyThe Court of has relied the factsAppeals. Appeals upon stipulated
in its decision in this matter. The aparties reaching parties agreed upon

statement of six issues. The Court is the that several of theopinionof
agreementissues be the status of the lease dur-may by examiningresolved

12,1981.the between the fall of 1980 anding period January
agreementAt the onset of this there was a valid between MNAperiod

aDCISCI and MNA had discussions regardingand DCISCI. Thereafter
reached on the modifica-agreementmodification of the lease. No was ever

terminate the lease and thisagreedtion. the toSubsequently parties orally
12, 1981, there was noreduced to As ofwriting. Januarywasagreement

between theagreement parties.lease
modification,a termina-may agree subsequentParties to contract to a

tion, The to theagreement. parties originalor recission of the contract or
thereplaces origi-contract make a new which modifies ormay agreement

binding agreement.In made a new and contract ornal. this case the parties
under therights partiesUnder the new the and duties of bothagreement

inThe for a contract were met therequirementslease were terminated.
in that bothto terminate the lease. There was considerationagreement
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theparties gave rights under lease. The meant to ter-up parties clearly
minate the lease. of a are theAny requirements writing bysatisfied

lettersexchange of between the parties.
Two issues in addition to the status of the were raised onparties appeal.

These issues are whether of the leasebeneficiaryMNA was a third-party
between the Nation and DCISCI whichNavajo required Navajo preference
and whether MNA was given adequate Navajo preference.

The of the Nation-DCISCI leaseprovision Navajo regarding Navajo
reads aspreference follows:

Lessee,notwithstanding,The above insubleasing any rightin an of to or interest
this any improvements givepreferencelease or of the the premises,on leased shall
to businesses owned and theoperated by Navajomembers of the Tribe to extent

However,permitted by preference uponlaw. such shall be conditional Lessee’s
(i) (it)that economically pro-determination such businesses are feasible and will

mote the objectivessocial and business the shoppingof center.

Without whether MNA a ofdetermining beneficiarywas third-party
the lease,Navajo Nation-DCISCI the Court finds that MNA did not meet
the burden of that MNAshowing was not Thegiven adequate preference.
section cited above requires in the ofNavajo preference subleasing any por-
tion of the master lease. Based the facts of theupon stipulated parties,

sublease,MNA was given a the yearrental rate was better for the first than
the rate given anyto other lessee of similar sized and MNA wasspace,
given Further,first choice inof the center. thespace shopping stipulated
facts that lease,show DCISCIalthough originalasked MNA to themodify
DCISCI never indicated to MNA that DCISCI abide bywould not the

19, Further,terms of the lease signed Julyon it does not appear1979. to
the Court that the leased MNAspace originally to was leasedsubsequently
to a non-Navajo.

thisBy decision the Court does not intend to establish any guidelines for
RatherNavajo preference. the Court finds that the evidence submitted to

the trial court was not sufficient to establish that “Navajo preference” as
inused the Navajo Nation-DCISCI lease carried with it certain guidelines;

or standardsmeanings, not elaborated in the lease itself. The Court further
finds that MNA did not sufficientpresent evidence to show that MNA was

givennot “Navajo as such term couldpreference” be inter-reasonably
inpreted the context of the lease cited above.provision

The of thedecision trial court is affirmed.



No. A-CV-37-83

Appeals NavajoCourt the Nationof of

Navajo Housing Authority, Petitioner/Appellant,
vs.

Betsoi, al., II,Helen et. Respondents/Appellees
13, 1985Decided September

OPINION

Tso, Hilt,andActing Justice, Bradley AssociateBefore Chief Justices.

This case comes thebefore Court upon certified from two Dis-questions
trict Courts. These questions arose during Forcible and DetainerEntry
actions Mutualagainst Help Housing The Court is asked toparticipants.
resolvetwo basic issues:

1. Whether Mutual Help Housing are tenants orparticipants equity
owners;

2. If it is determined Mutual Help Housing areparticipants equity
owners, whether Forcible andEntry Detainer be used them.may against

Mutual is aHelp Housing the ofprogram developed by Department
and UrbanHousing Development to assist members of Indian Tribes to

become home owners. Under the Indian areprogram Housing Authorities
authorized to borrow tomoney cover the costs of inconstructing housing
Mutual Help Housing projects. The Indian Authorities are alsoHousing
authorized to enter into with the Bureau Indian andagreements of Affairs

within the of and Urbandepartments Department Housing Development
(HUD) for the of funds and The Indianprovision Housingservices.

(in Nation,the the entersAuthority Navajo Navajo Housing Authority)
into with individual with the for theagreements participants goal being

to become the owner of the home. The under theparticipant participants
and theAgreement Navajo HousingMutual withHelp Occupancy

Authority agrees to:

A. Maintain his house and to the satisfaction of thegrounds Authority
and all charges.forpay utility

B. a administration to the forPay monthly charge Authority expenses
and insurance.
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on hisbasedownershipadditional toward homepaymentsC. Make
willcalled shorten“equity payments,”These payments,and assets.income

histhe of house.he becomes ownerof time beforeperiodthe

toan reserve andoperatingare used to establishmonthly paymentsThe
Ina house.particular participant’sbalance attributed tothe loanreduce

the loanaddition, from HUD are to reduceappliedcontributions”“annual
also to contribute labormay requiredthe beInitially,balance. participant

loan, Housingthe NavajoWhen which thea sumlump payment.and/or
off,has been thedwelling partici-to the paidincurred constructAuthority

to property.is title thegivenpant
instituteHousing Authorityof toNavajoIt has the thepracticebeen

(Eviction Proceedings) againstand ActionsDetainerEntryForcible
in theirdelinquentwho becomeMutual Help Housing participants

inand Detainer ActionsEntryIt is from such Forciblemonthly payments.
in Specifically,been raised this Court.the trial that the issues havecourts

Entryassert that the use of ForcibleHelp Housing participantsthe Mutual
them ofHousing participants deprivesand Detainer Mutualagainst Help

law under the Indianguaranteeddue of asprocesstheir withoutproperty
RightsCivil Act.

theHousingMutual Help participants,the of thedeterminingIn status
Agreement”andHelp Occupancythe “MutualCourt has considered

“Annualtheparticipant,and theHousing AuthorityNavajobetween the
andthe Housing AuthorityContract” between NavajoContributions

HUD, 216, 6, “Indian Housing;and 44 Fed. No. NovemberReg. 1979.
refer-ambiguities,Final All of these documents contain a number ofRule.”

“rent”,“tenant”,“homebuyers”,at various toring “participants”,time
“lessee”, con-“homebuyer “lease-purchase“equity payments”, payments”,

tract”, etc.
documents, however, are more re-rightsThe and set out in theseduties

be to furnishvealing. Housing may requiredMutual Help participants
land, / moneyand as a down payment;materials or labor orequipment,

the with the con-make or additions to housethey may changesstructural
event destruction of theHousing Authority;sent of the in the ofNavajo

house, Navajo Housingthe bythe from insurance carried theproceeds
to the indebtednesspaybe used to rebuild the house or offAuthority may

in event ofto the and thethe with the remainder participant;on house
the par-termination of the agreement,the orbyabandonment participant
accountin the voluntary equity paymentsreceive balancemust theticipant

are deducted.1expensesafter certainHelpand his Mutual contribution

1. The RegisterCourt notes Housingthat the Federal for Indianprovides Authority
financing under which the ais to execute and deliverHomeownership Homebuyer required

Mortgage.and TheNote thisis unable to determine whetherPromissory Court, however,
Navajois Housingutilized theprocedure by Authority.
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that the Housingthe it is clear Mutualforgoing Help participantFrom
an Thedifferent from that of tenant.ordinary participanthas a status

becoming owner;of a home heagreement expectationwith theenters the
in the nature a he haspayment”;contributes of “downsomethingusually
in inrightsthat he his themay assign prop-and control of the propertyuse

additions;or and he has an inter-changeshe make structuralmayanderty
andin a to certain of insurance Mutualright portions proceedsest and

must MutualThe Court conclude that a Hous-Helpcontributions.Help
has a interest.propertying participant

has to thosecomparingThe Court considered that interest property
in other in thejurisdictions United States.commonly recognziedinterests

decided, however,has not to labelThe Court the interest for two reasons.
One, trust Indian thethe between Tribes and Federal Govern-relationship

onment creates interests reservations that are to tribes.property unique
Two, involvement governmentthe of the federal in Mutual Help Housing

andrights that are not to those inobligations analogouscreates involved
most situations.property ownership

The Court holds that Help HousingMutual have aparticipants prop-
interest entitled to of theprocess guaranteesthe due Indian Civilerty

Act.2Rights
Next, the Court of what toquestion processturns to the is the due which

are entitled.help HousingMutual participants
44The Court has Rules and from Fed.Regulations Reg.reviewed the

No. 216which to Mutualpertain Help Housing. provides proce-§805.424
(b)dures termination a Help Housing agreement.for of Mutual §805.424

reads as follows:

(b) Agreement IHA; Rightof by HomebuyerNotice Termination of MHO the of to
Respond. Agreement by anyTermination of the theMHO IHA for reason shall be

(1)by Notice of notice shallwritten Termination. Such state the reason for termina-
tion; (2) writingthat the to the inHomebuyer may respond personIHA in or of

termination; (3)theregardingtime reason for that in such he beresponse may rep-
choice,or accompanied byresented a of his aperson including representative of the

(4)government;tribal that governmentthe IHA will advise the tribal concerning
termination; (5) if,the that 30 afterdays receiptwithin the date of of the Notice of

Termination, the to the IHAHomebuyer presents evidence or assurances satisfac-
IHAtory carryto the that he will breach andcure the continue to out his MHO

Termination; (6)the IHAobligations, may rescind extend the Notice andor of that
is Agreementunless thtere such decision the lease termor extension and MHO shall

on the 30th dayterminate after the date of ofreceipt of the Notice Termination.
may,The IHA with approval, modify provisionsHUD the the Notice of Termi-of

nation relation proceduresto for of thepresentation considerationand

contracts between HUD and the Indian Housing2. The requiredAuthorities that the
Help Housing projects subjectbe to the RightsMutual Indian Civil Act.
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of anproceduresIn all cases the IHA’s for the terminationHomebuyer’s response.
thefair to haveAgreement opportunityshall afford a and reasonableMHO

proceduresthe shallbyheard and considered IHA. SuchHomebuyer’s response
incorporate pro-Act and all the andRights stepswith the Indian Civil shallcomply

state, local tribal law the leastcomplianceneeded achieve with or withvisions to
possible delay.

a Help Housing par-in the set forth above that MutualIt is procedures
Navajo Housingmust be Theprotected.interestpropertyticipant’s

establish guidelineshas the under these toAuthority flexibility provisions
process requirements.due There iscomply oppor-and to withprocedures

ter-the to notice oftunity Navajo Housing Authority provide adequatefor
mination and time for the either theparticipant to covert default or work

Authorityout a with the forplan Housing correcting the default. The pro-
cedures outlined in set above theforth to to beappear Court§805.424
minimum and there no torequirements impedimentis the Housing

inAuthority and theseamplifying expanding procedures.
andguidelinesintend to establish suchAlthough the Court does not

ifHousing Authority, processa dueNavajo questionfor theprocedures
CourtHousing,before it in to Mutual the will examineregard Helpcomes

heard,Notice, to be adherence tocarefully. opportunitythe procedures
the fairness of such andguidelines proce-and andguideline procedures,

of fairness be con-dures, requirementsand due and willany processother
the Court.bysidered

in the citedaboveRegulationsDue to the which the Rules andflexibility
Authorities, toproceduresto establishHousingthe Indiangivensection to

terminations, refund ofin and due to the forprovisiondue processinsure
timecontributions, not at thisthe Court doesHousingthe Mutual Help

Mutual Hous-HelpEntry againstthe Forcible and Detainer actionshold
violate dueing participants process requirements.

the termina-the the scrutinizedutyIn each such action trial court has to
and DetainerEntryhad to a Forciblepriortion which wereproceedings

guide-terminationFurther, regardingif issues thebeing anyaction filed.
andEntryin court in a Forcibleare raised the trialprocedureslines and

At thisraised on that timeaction, issues also bemay appeal.Detainer such
Housing Participant’s prop-a Mutual Helpwill whetherCourt consider

toguaranteesandreceived the due process protectionsinterest haserty
it iswhich entitled.

courts,in areIt is Ordered that the the trial whichproceedingstherefore
case, in andthe this accordance thissubject Opinionof withproceed

Order.



No. A-CV-05-84

Navajo NationtheAppealsCourt ofof

and theCommissionThe ElectionNavajo
of Election Supervisors,BoardNavajo
Nation, Appellees,The Navajo

vs.
Lancer,L. AppellantRaymond

17, 1985Decided September

OPINION

Walters,McCabe; and AssociateTsoJustice, Justices.ChiefBefore

Rock,Pete, Bradley,DonnaAppellant;WindowEsq.,Samuel Arizona for
Rock, Appellees.WindowEsq., Arizona for

the Election Com-Navajomatter is from a decision ofin thisThe appeal
1,Board)(hereafter FebruaryonElection Supervisors/ ofmission Board

1984.
6,on 1983.Septemberelected officerschapterChapterChichiltah

as candidates foron the ballotLancer wereRaymondandBegayLewis
of 262 to 246.elected a votebyMr. wasBegaychapter president.

contest.9,1983, Lancer filed an electionMr.8 orOn September
the fol-election set forththecontestingthe appellantofThe statement

lowing irregularities:

of candidate1. Misconduct
officialsof poll2. Misconduct

of ballotsShortage3.
irregularitiesVoting4.

votersof5. Coercion
Counting irregularities6.

to voterightdenied7. Certain voters

avoted to haveElection Commission1983,5, NavajotheOn October
was based the short-uponThe decisionchapter president.re-election for
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1983,14, the CourtOn Octoberelection.of ballots at theage September
ainducting presidentfromChapterthe Chichiltahof restrainedAppeals

contestthe electionhearinga formal onthe Board to holdand ordered
Regulations.Rules andas in the Board’sprovidedpetition

On Januaryconducted.14,1983, hearingthe wasOn formalNovember
be1983, election to6,1984, chapterthe28, Septemberthe Board found

President.Chichiltah ChapterH. asBegayfair and voted to Lewiscertify
3,1, FebruaryOn1984.Februaryin onwritingThe decision was put

of1984, Appeal.Lancer filed his NoticeRaymond
coercion of voters.the ofallegationwithdrewhearing appellantAt the

able to pre-notthat he wasAppealalso admitted in his Brief onAppellant
andirregularitiesvotingofallegationsevidence on theadequatesent

bothbytoballots wasshortage stipulatedThe ofcounting irregularities.
hadthe appellantthe Board found thatto the other allegationsAsparties.
mis-orirregularitieseither thatevidence to shownot sufficientpresented

affectedmisconductirregularities orany allegedoccurred or thatconduct
the fairness of the election.election or affectedthe result of the

MacDonald, the(1975), and under1 Nav. R. 107Nakai v.Under
Elec-Chapteron LocalArisingforRegulations DisputesRules andBoard’s

to deter-a decision of the Boardtions, reviewmaythe Court of Appeals
the decision is:mine whether

the Constitution and laws of1. In of ofapplicable provisionsviolation
America;the United States of

Code;Tribal orNavajo2. In violation of the
inthe evidence contained the submittedby transcript3. Unsupported

on appeal.

The the issues of of the U.S. Con-Court of finds that violationsAppeals
Therefore,stitution the Tribal Code not raised theby appellant.and were

the Court will consider whether the decision of the Board wasonly sup-
theported by evidence.

the briefs of theparties, transcriptThe Court finds that based theupon
Board,of the and the decision thehearing, of oneonly allegation was

established sufficientby evidence. That is the of aallegation shortage of
ballots. This lack of ballots resulted in there a of timebeing period when
no one could vote.

established,Once an hasallegation however,been orproven the one
contesting the election must then byshow sufficient evidence that the mis-
conduct or theirregularity actually changed result of the election or

Commission,a fairprevented Navajoelection. Williams v. Election 5 Nav.
(1985),R. 25 v. 4 (1983).Nav. R.June, 79Johnson
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In the case the Board found that did not show that thepresent appellant
result of the election was or that the election waschanged substantially
unfair. The Board stated in its thatopinion “There was no evidence pre-
sented which identifiedby petitioner specifically the names or numbers of

and, fact,voters that were inregistered turned did not or comeaway stay
back to vote when the new ballots arrived. No evidence was thatpresented
the officials did notpoll inform voters that the absence of ballots was only
temporary theyand that should or return atstay 6:30 the estimatedp.m.,
time of arrival for the new ballots. Wecan only assume that the trained poll
officials did the correct thing by therelaying approximate time of arrival of
new ballots to the voters and by all those that were in lineallowing at the
time the closed to cast their ballots.” a review ofpolls temporarily Upon

record,the the Court must with the Board that did notagree appellant
shortageestablish that the of ballots affected the outcome of the election.

When the was filed in this matter the Court aappeal granted Stay of
Execution. a motionUpon by the Board and further consideration theby
Court, dissolved,wasStaythe the Court that the writ wouldstating proper
have been a orderrestraining to the Board from the elec-prohibit certifying
tion until a final ofdisposition the matter.

The decision of the Board in matter isof Election the withinSupervisors
affirmed.hereby







No. A-CV-14-83

Supreme NavajoCourt the Nationof

WilbertMorgan, Appellant,
vs.

TeresitaMorgan, Appellee
23, 1985Decided December

OPINION

McCabe, Walters,Brown and AssociateJustice,Before Chief Justices.

Rock,A. Window theChapela, Esq., Appellant andArizonaJohn for
Ericson, Michaels,Robert C. St. theEsq., AppelleeArizona for

16,The parties bywere divorced decree entered on May 1983. Appellee
$150.00 1, 1982,was awarded month Marchper from until such time as

she remarries or becomes gainfully She was also awarded one-employed.
$75.00.half of her fees in theattorney’s amount of

filed his theAppellant raising issues of whether Courtsappeal Navajo
could award maintenance and fees.spousal attorney’s

The Order the that under v.allowing appeal Johnson,found 3Johnson
(1980),Nav. R. Navajo9 the Courts have the to awardpower alimony.The

wasappeal allowed on the issues of whether the trial court abused its dis-'
incretion this award andparticular of whether the award of attor-alimony

fees inney’s was this case.proper
The Court has been presented nothingwith that shows that the alimony

award was excessiveor The small amount of theimproper. monthly award
clearly indicates that it was intended as assistance to the until sheappellee
can herself. It is not an amount which tends tosupport encourage the

Further,to it for the is aappellee rely solely upon support. amount reason-
able fraction of income. The trial didappellant’s court not abuse its discre-
tion in the award of alimony.

Arthur, (1980),Under Hall v. 3 Nav. R. 35 the trial courts have the
into award feesauthority attorney’s special circumstances. 7 N.T.C. §725

the to assess costs in apermits courts case or further“any incidental
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§204(c)7 N.T.C. thepermitsthe proceeding.withconnectedexpenses
if theliesthe disputestate in whichlaws of theto theapplytribal courts

and In theregulations.laws or federal lawsmatter is not covered tribalby
states:Arizona Statutes 25-324on domestic relationschapter

time, par-of bothconsideringafter the financial resourcesThe court from time to
for the coststies, partya reasonable amount to the othermay party payorder a to
chapter.this Fordefending any proceeding undermaintainingand of orexpenses
fees,attorney’s deposi-includeexpenses maythe of this section costs andpurpose

thenecessarythe court finds toexpensestion costs and such other reasonable as
action, mayincluding any appeal. The courtpresentationfull and of theproper

indirectly attorney mayto the who enforce the orderpaidorder all such amounts
effect, manner,in as if the order hadthe and and the samehis name with same force

behalf to the action.any partybeen made on of

are cir-specialThis that actions for dissolution of marriageCourt holds
a reasonablecumstances in which the order one tojudge may party pay

the discre-the fees of the other It is withinattorney party.amount toward
amount. The trial courtthe to determine what is a reasonablejudgetion of

an in the award ofin this case does not show abuse of discretionrecord
attorney’s fees.

isthat the of the trial court affirmed.judgmentTherefore it is Ordered



No. A-CV-28-84

Supreme NavajoCourt the Nationof

Yazzie,Sunny Appellant,Jean
vs.

Yazzie,Larry Kee Appellee
23, 1985Decided December

OPINION

Tso, Neswood,andActing Bradley AssociateJustice,Before Chief
Justices.

Tso,Opinion delivered by Acting Chief Justice.

This matter comes before the Court onSupreme two issues:

1. Whether the trial court had of thejurisdiction matter andsubject
jurisdiction over the Respondent;

2. If the trial court had didjurisdiction, it abuse its discretion in its
divorce,Orders regarding division of and andproperty, custody ofsupport

the minor children.

There have been many motions filed both at allby parties stages of this
Theproceeding. Court will set onlyforth what it considers fornecessary

an of thisunderstanding case.
Moines,andAppellant were married in in Des Iowa.appellee 1975

Later that ayear was isNavajo wedding ceremony performed. Appellant
an enrolled member of the Comanche Tribe. is an mem-Appellee enrolled
ber of the Navajo Tribe. Four children were born of this The fourmarriage.
children are enrolled members of the Comanche Tribe.

6,1984,On filed aappellee petition Marriagefor Dissolution of inJune
the Tuba City 22, 1984,District Court. On the Tuba DistrictCityJune
Court granted a Motion for of Process Server to serveAppointment appel-

Lawton,lant in Oklahoma. received a of theAppellant copy Petition for

66



67

byof the server and also certifiedMarriage through processDissolution
12,1984.mail delivered June

a7,1984, filed in the Distict Courtappellant Specialor about JulyOn
thatIn that statedContesting pleading appellantAppearance Jurisdiction.

movingdid not the Reservation and that to toNavajo priorshe reside on
Oklahoma, City,and the children were residents of Heberappellant minor

1,1984. madeUtah, where had moved on no fur-January Appellantthey
in the trialther court.appearances

stageAt this the both them-proceedings parties representingof were
selves. to herself this case.Appellant throughoutcontinued represent

was for a short of time after theAppellee represented by counsel period
filed prowas but for the of the case alsomajority appearedappeal appellee

se.
24,1984, aJulyOn the trial court entered a judgment granting appellee

divorce default. The trial that had resided on theby appelleecourt found
for at least to of theNavajo commencingReservation 90 thedays prior

The the of the minorappellee custodyaction. divorce awardedjudgment
children, the personal prop-awarded and dividedappellant alimony, up

in Gallup,also awarded house New Mexico.erty. Appellee was a
19,1984, the Courtfiled an On NovemberThereafter appeal.appellant

at of thisbeginning Opin-two set forth thethe on the issuesappealallowed
andof judgmentthe divorceanyThe Court also executionstayedion.

of fact and conclusionsfindingstrial forthe case back to the courtreferred
jurisdiction.of law on the issue of

in19, 1985, the District had an cameraFebruary CityOn Tuba Court
Fact,27, 1985, Findingsand on the trial court ofhearing March issued

Law, Modified Judgment.Conclusions of and
8, 1985,dated he andAccording Februaryto an affidavit of appellee

in fromNavajo June,resided on the Reservation Window Rockappellant
1983, until affidavit indicates at that timeApril, Appellee’s appel-1984.

pleadingsto OtherCity.lant moved to and moved TubaGallup appellee
herself and theindicate that thereafter removedby appelleefiled appellant

Lawton, The Contest-Special Appearanceminor children Oklahoma.to
1984, states thatJuly,in trial inby appellantfiled the courting Jurisdiction

Utah, 1,1984,Heber, on and thenJanuaryand the moved toshe children
Lawton,to Oklahoma.

reservation,the it is clear that bothof the date leftRegardless appellant
residingand minor children were not onagree that theappellantparties

6,1984,filed thattime the was on andthe reservation at the divorce June
the fil-had not been residents of reservation for some time topriorthethey

6,1984.onMarriageof the for Dissolution ofing petition June
N.T.C At7 sets forth the of the Tribal Courts.jurisdiction Navajo§253

in(2),the time the was filed with jurisdictiondivorce which dealt§253
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action,civil causes of stated that the TribalNavajo origi-Courts shall have
nal “All injurisdiction over civil actions which the defendant is an Indian
and is its territorial All infound within civil actions which thejurisdiction.
defendant is a resident of Indian or has caused anNavajo Country, action
to occur in IndianNavajo This is aCountry.” 1980 amendment to the juris-
diction statute which deleted a subsectionseparate on domestic relations
which had provided for trial court jurisdiction of all cases theinvolving
domestic relations of Indians.

Under the statute as amended the Tribal Courts hadNavajo mat-subject
ter jurisdiction of all civil matters within the jurisdictionterritorial of the
Navajo Nation.

This mattersubject of all civil actionsjurisdiction contingentwas upon
of the defendants.personal jurisdiction This would to forecloseappear

in the instant case as didjurisdiction not fall within of theappellant any
(2).ofrequirements 7N.T.C. §253

Divorce, however, apresents situation that is somewhat dissimilar to
other civil causes of action. Matters of family mar-relationships, including

andriage divorce are areas of concern to a sovereign government. It is
universally recognized that sovereign nations have the right and authority
to regulate marriage and divorce among those who reside within the ter-
ritorial boundaries of the sovereign.

States,In the United the federal government has recognized rightsthe
and interests of the states in regulating andmarriage divorce within state
borders. These andrights interests are limited theamong states theby

of duerequirements process and the full faith and credit clause. In order to
balance the of the inrights state agranting divorce to one of its citizens
with the due process rights of an out-of-state spouse, the federal and state
governments have thedeveloped theory of marriage as a status and that
that status eachaccompanies party to the marriage.

of theSeparation marital parties often results in one tomoving another
state. Due process questions are inherent in the of either stateattempt to
determine the marital status and of alldispose the incidents thereto when
there is no personal jurisdiction over the out-of-state defendant. Lack of
jurisdiction leaves the decree tosubject being declared invalid or void. The

courts,state with the of theblessing Court,U.S. Supreme follow the princi-
that the statusple of marriage which has been brought within a state’s

borders oneby of the spouses may state,be terminated by the courts of that
even though there is no tojurisdiction determine the incidents of marriage
such as care and children,of thecustody division of property, spousal sup-

situations,etc. Inport, these domicile of the plaintiff or petitioner within
the territorial boundaries is necessary to thegive court of thejurisdiction
status when there is no personal jurisdiction over the defendant/
respondent.
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Carolina, 279,287, Ed. 63North U.S. 87 L.1942, in Williams v. 317In
of state courts(1942), powerCourt theSupreme upheldthe U.S.S. Ct. 207

divorce) is notwhen one of the(grant spousesmarital status ato determine
state.domiciled within the

its domiciliaries asalter the marital status ofof a state topowerof theThe existence
exercise, dependent underlyingis not on theof itsthe wisdomdistinguished from

said, dependent relationshipit is on theAs we haverift.causes of the domestic
marriagea state has overcontrol whichpervasivecreates and thewhich domicile

atL. Ed. 287.borders. 87and divorce within its own

in marital statuslegitimateand concern therightfulhas asovereignaEach state as
marriage problemsThe relation creates ofits borders.domiciled withinpersonsof

interests,of and theoffspring, propertyProtectionimportance.large social
are but a in theresponsibilities commanding problemsof marital fewenforcement

the plainfield of domestic relations with which state must deal. Thus it is that each
largeits command over its domiciliaries and its interest in the insti-bystate virtue of

marriage marriage spousecan alter within its own borders the status of thetutions of
there, though the other There constitutionalspouseeven is absent. is nodomiciled

requirementsand nature of substituted service... meet the of dueif the formbarrier
Ed. at 286.L.process. 87

and divorceregulate marriagethat the torecognized powerThus it is
to determine thea with theprovides sovereign powerits borderswithin

is withouteven the otherspouse though spouseof one themarital status
borders.territorial

Tribal Code to determineto the Navajomust therefore lookThe Court
isspousedivorces when onegrantTribal Courts toNavajothethe ofpower

Nation.in the Navajonot domiciled
containedstatutejurisdictionin the generalamendment 1980Prior to its

Tribal Court jurisdiction:statement offollowingthe

the defendant is an Indian andactions in which(2) Action. All civilCivil Causes of
jurisdiction.its territorialfound withinis

Indians, suchrelations ofinvolving the domestic(3) All casesDomestic Relations.
remainin such cases shallrequirementsResidenceadoption matters.as divorce or

Offenses.of IndianNavajo Tribal Courtsregardin to theprovidedheretoforeas

13,1980, Tribal CouncilFebruary byamended253 of Title 7 wasSection
into onesubsections were combinedThe two aboveCF-19-90.Resolution

read:which

andis an Indian(2) in the defendantAction. All civil actions whichCivil Causes of
isin the defendantAll actions whichciviljurisdiction.is found within its territorial

Navajoinan action to occuror has causedNavajo Country,a of Indianresident
Country.Indian
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1985,4,On this theDecember section was further amended to delete
first sentence. The civil now reads “All injurisdiction grant civil actions

awhich the defendant is resident of Indian causedNavajo or hasCountry,
an theaction to occur within territorial of the Nation.”jurisdiction Navajo

The Tribal Resolution juris-Council CF-19-80 which amended the civil
thatdiction in 1980 is clear the the amendment extendpurpose of was to

the civil includejurisdiction to non-Indians within the InNavajo Nation.
intent or in there wasactuality, uponno limitation the current jurisdiction
of the Tribal In No. 2Courts. of the Whereas Clauses of Tribal Council

CF-19-80,Resolution the TribalNavajo recognizedCouncil specifically
the jurisdiction of TribalNavajothe Courts over domestic matters. Clearly
the intent is to Tribalgive authoritythe Courts to hear all thatcivil matters
either arise within territorialthe boundaries of the Nation orNavajo
.involveresidents the Navajoof Nation.

Title 9 of the Tribal CodeNavajo provides the Navajo regulationTribal
regarding Domestic Relations. 9 N.T.C. states of“The Courts the§401
Navajo Tribe are authorized to alldissolve . .” Titlemarriages,. of 9§402
requires that the complaining party to a dissolution of must havemarriage
resided within the jurisdictionterritorial of the 90Navajo daysNation for

toprior filing a for dissolutioncomplaint marriage.of
4,1985,of Title on December states7 as amended that the Navajo§204

in whichTribal Courts the laws of the state themay use lies fordispute
“Any bymatters not the customs and usagescovered traditional or laws or
regulations Navajo regula-of the Nation or Federal andby applicable laws
tions . . . .” amendment inPrior to the it was thesemandatory situations that
the Tribal theCourts laws of the state in which theapply matter in dispute
lies.

Arizona that the arecognizes dissolution of is an in remmarriage action
over the andstatus thatmarriage personal over both isjurisdiction spouses

Arizona,Superiornot v. Court the State andrequired. InSchilz of of for
the Country Maricopa, 1103,695 2d 144 (1985);P. Ariz. 65 Arizonaof
Statutes 25-311 and 25-312.

(a)7 N.T.C that a consist aprovides judgment may of “declaration§701
of rights party.”of the moving

Under the the is anmarriageCourt holds that dissolution offoregoing
action the status of and the Tribal Courtsaffecting marriage Navajothat
have of thejurisdiction to a when onegrant marriagedissolution of
spouses is within of thejurisdiction Navajodomiciled the territorial
Nation if the evenparty residency requirementshas met thecomplaining
though the other is domiciled the Nation.Navajooutsidespouse

This Court the the hasappellatefollows that once courtprinciple
exceptassumed the trial court take no further action atjurisdiction, may

the authoritydirection of court. The trial court had no tothe appellate
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make further orders in thisany matter after the wasappeal filed.
The trial court had no to determine injurisdiction any matters this case

other than thegranting dissolution and amaking of thedisposition prop-
found withinerty its territorial jurisdiction.

Therefore it is Ordered that that portion of the decree entered Julyon
24,1984, which thegrants divorce is affirmed. That of the decreeportion
which awards the the household furniture inappellee his andpossession
the 1977 Chevrolet andpickup is affirmed. Allcamper other Orders of the
trial court are vacated and set aside.
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isLake located near New MexicoIrrigationThe Red Project, Navajo,
one of which was and fundedmajor irrigationthe six constructedprojects

12,Julyan Act of datedby government. Congressthe federal Pursuant to
1960, 86-636, United470,Stat. “all title and interest of theright,P.L. 74

Lake to the Nation.NavajoStates” to the Red was transferredproject
ditch, this was constructedsubject appeal,The which is the ofirrigation

ditch crosses thein as a of the Red Lake Thesubsidiary project.1959
the andproperties appellants appellees.of

a for a1950, permitIn father land useJumbo, acquiredPaulappellee’s
waterirrigation suppliesland known The ditch35 acre tract of as plot #1.

1973, 33In Mr. transferredto forplot agricultural purposes.#1 Jumbo
theJumbo,his Ruth Ellenby gift daughteracres his topermitfrom

appellee.
35two of thepermitYazzie a land use foracquiredNesbahAppellant

#2,acres, plotin is and east ofadjacentas 1962. Plot toplotknown §2 #1.
The1967,In homesite on plotYazzie for a one acre leaseappliedMs. #2.

11,1972. irri-theAlthoughonfinally approved Augusthomesite lease was
#2, farming.has never been utilized forplotditch crossesgation plot #2

75
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Peggy L. McClanahan also for a one acre homesiteAppellant applied
on in Her homesite lease inplot finally1967. was 1974.approvedlease #2

law, land cannot be withdrawn for two simultaneousNavajoUnder Tribal
the Court ruled that the homesite leasesAppellants’so Districtpurposes,

landMs. Yazzie’s use permit.superceded
28 yearsFor over Ruth and her made economical andfamilyJumbo

beneficial use of the water the ditch. In theflowing through irrigation
Ms. and her cleaned andprocess family maintained the ditch toJumbo

insure flow consistent with the her landproper requirements of use permit.
thatA to homesite leasessupplemental provision Appellants’ provide

in be used to other lands outside ofwaythe homesite lease “will no control
7,1983,On the blocked the flow of waterJuly appellantsthe leased area.”

the ditch in retaliation for two incidents of overflowthrough irrigation
and preventedleased areas. actionAppellants’ disruptedonto appellants’

The the District Courton andplot family allegedproduction #1. Jumbo
$3,984.68 in damages.that the sustainedagreed appellees

12, 1983,On the Red Lake LandJuly Board convened to discuss the
overflow and to a solution. Theproblems propose Board recommended
that the small the flowageculvert for be with aresponsible replaced larger
culvert. When in place.the case was heard the culvert waslargeron appeal

The first that theargue District Court erred in theirappellants denying
motion to dismiss for failure to exhaust Theadministrative remedies.

claimappellants also that were denied a fair heardthey opportunity to be
because they were not served with theproperly appellees’ complaint prior
to the Board On claimmeeting. this we believe the appellants relyingare

Act,the due of the Indianupon process provision RightsCivil 25 U.8.C.A.
(8) (1968).§1302

Procedural due relates to theprocess requisite characteristics of proceed-
life,which seek to effect aings Annot.,ofdeprivation liberty, or property.

States,855; (1953),98 L. ed. See v. UnitedShaughnessy 345 U.S. 420
(Jackson, J., dissenting opinion). Procedural due adher-process requires
ence to the fundamental of v.principles justice and fair Hannahplay.
Larche, (1960). notice,363 U.S. 420 It the of anencompasses requirements

heard,to be andopportunity to defend before a tribunal with jurisdiction
Luckett, (1943).to hear the case. Anderson National Bank v. 321 U.S. 233

It thatnecessarily follows due is not where there isprocess required no
life,interference with aliberty right.or vested property

The have failed to show that the BoardAppellants proceeding deprived
them a vested have theproperty right.of Neither demonstratedAppellants
that the issues discussed by the Board resulted in a decision which deprived
them of property.

It is obvious the board did not inengage quasi-judicial fact Thefinding.
recommendation to thereplace existing culvert did not affect the property
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We refuse to withrequire compliance proceduralof either party.interest
discussions that seek a of aagency deprive personfor do not todue process

right.property
theThe Land Board to settlepossesses authority boundary disputes,

dis-right way disputesof etc. 3 N.T.C. These ofdisputes, typeswater §84.
assertinginvolve adverse to thenaturally parties possessory rightsputes

property.
that the ditch is ablockageare not ofpersuaded possessory disputeWe

Theresort to the Land Board. are notpreliminary appelleesthat requires
fact,interest in either the ditch or the water. In the appelleesanasserting

the for beneficial The District Courtany purpose.never used waterhave
toerr in the motion dismiss.denyingdid not

that the District Court erred in thatargue findingnextThe appellants
in ditchirrigation byhad an easement theacquired prescrip-the appellees

tion, In the citedsupport,and have sec-necessity implication. appellants
tions from Felix Cohen’s Handbook of Federal Indian Law and a section

Act,Federal Indian Nonintercourse 25 U.S.C.from the We believe§177.
cited deal with restraintsby appellants properlythe authorities on aliena-

tribal lands absent strict withcompliancetion of applicable statutory
are incontrollingauthorities not thisrequirements. Appellants’ necessarily

here are not concerned assertparties attemptingcase because we with to
the Nation.Navajotitle against

title,are clear that all and interest in the entire Red Lakeright,The facts
in the Nation toNavajo pursuant Congres-has vestedIrrigation Project

P.L. 86-636. The Nation has issued revocableNavajo per-sional action.
the to utilize thecommunity irrigation systemmits to for agricultural pur-

etseq.3 N.T.C. 81 It cannot be said then that of the toposes. any parties§
irrigationthis action has title or can title to the ditch.acquire

have shown the elements forrequisite pre­the appelleesIt is apparent
continuous, actual, adverse, and notorious use.including openscription

Buice,497, 71 (1937); Gibson v.41 P. 2d 646 394Hester v. N.M.Sawyers,
beHowever, that can(1981). prescriptive rightwe hold noSo. 2d 451

Nation or dedicated to ain to thebelonging Navajoacquired property
a fewauthorizing onlyis similar touse. To allowcommunity prescription

exclusion of others. This proc­utilize to thepropertyindividuals to public
in numer­that and resultpropertythe beneficial use ofdisruptess would

ous disputes.
did an ease-acquirethat the notappelleesFor the same reasons we hold

This does notandnecessity implication.ment in the ditchirrigation by
theto clean and maintainforego dutymean that the can theirappellees
tothe as a conditionappelleesditch. That is ofirrigation duty required

assignment“The of thisacceptancetheir of a land useholding permit:
ditchesthe to therequired keepthat do full share of workyou yourrequires
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clean, maintain the principal water distribution system, and control waste
water.” Permit,Land Use Section Bl.

The facts are uncontroverted that the appellees have made economical
and beneficial use of the water from the irrigation ditch for over 28 years.
Their to useright the water is also on theirapparent land use Wepermit.
hold that the haveappellees acquired an interest in the water and inten-any
tional obstruction isupstream compensable to the appellees.

This case will be remanded theto District Court to determine the nature
and extent of the interest inappellees’ the In addition,water. the appellees

recover,will upon proper proof, damages for all injuries which are the
direct, natural and result of theproximate appellants’ conduct. The appel-
lants can introduce evidence to minimize damages.
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estate,of theSr., administrator the denial ofappeals hisBen Wauneka
for unauthorized use of estateDennis Williams farmland. Benagainstclaim

heir, distributed theSr., as an also the whichappeals judgmentWauneka
heirs in equal parcels.farmland to the

Sr., 10, There isWauneka died intestate on 1979.JanuaryNezCharley
Distribution,In his Final and BenReportno surviving spouse. Proposed

Sr., son, that the entire farmland consistingWauneka the eldest proposed
to the distributionObjections10.8 acres be awarded to him. proposedof

Wauneka,(Eunicethe heirs Lucilleby opposingthe farmland were filedof
and Dennis Williams. Dennis WilliamsHunt, Jr.) byW. WaunekaCharley

children theis heirs are all of decedent.not an heir. Opposing
had the farm-that Dennis Williamsalleged purchasedBoth objections

de Courtland In an earlier novo decision the offrom the decedent.
that the farmlandthe and ruledrejected purchase argumenthadAppeals

Williams, OpposingA-CV-26-81.Sr. v.was Waunekaestate property.
distributionequalheirs amended their tosubsequently objection request

the farmland.of
following judgments:In Wauneka Sr. the court entered the

79
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growing ques-be entitled to cut the alfalfa on the Land in6. Dennis Williams shall
and thehayas the date of the trial do novo and to bale take such fromtion of [sic]

Land.
cutting taking growingand the the Land in September,7. Other than alfalfa on

1983, Land in question.Dennis Williams shall make no other or further use of the

asjudgments recognizingThe District Court these Dennisinterpreted
and denied the administra-Williams’s use and of the farmlandoccupancy

claim WR- CV-553-83. Order enteredtor’s for unauthorized use. Septem-
24,1984.ber

We the administrator’s claim. The administratornow reverse the denial of
is the of the estate and where the estate’s interest isproper representative

Estate, 373, 2dhe sue and be sued. In re Balke’s 68 Ariz. 206 P.mayinvolved
McCabe, 555, (1970);(1949); 11 466 P. 2d732 Estate Ariz. 774App.of

(1977). administrator’s519, 562 2d The114Ariz. P. 399of Balcomb,Estate
Tamer,Estate 20the assets of the estate. Seeprimary duty marshallingis of

492, 2d228, (1919);Estate N.M. 565 P.of Engbrock,Ariz. 197 P.643 90
(1977).662

Ben Wauneka Sr.’s as administrator heduty requires that maintain all
Stinson,necessary actions to recover of the estate. See Bodine v.property

657, (1969).85 2dNev. 461 P. 868 This includes suits unautho­against
rized users of the estate In Wauneka Sr. itproperty. has been determined
that Dennis Williams was without andauthority to use theproper occupy
farmland thefor 1983 season.except

The District 7,Court concluded that inerroneously judgments 6 and
Sr.,Wauneka all of theprecluded administrator’s claim. We now clarify

Wauneka Sr. to hold that Dennis Williams’s use and of theoccupancy
farmland was the alfalfa season. Dennis Williams’slegitimate onlyfor 1983
other uses were in Wauneka Sr. and are includedrecognized they properlynot
in the administrator’s claim.

It is obvious the in Wauneka Sr. justified ruling byCourt its its desire to
court, novo,prevent crop sittingwaste for the 1983 season. That de pos-

wisdom,sessed the evidence to its so itsjustify ruling we will not disturb
absent clear abuse of discretion.

We are without the benefit and argumentsof Dennis Williams’s brief
theopposing administrator’s claim. Dennis Williams failed to theoppose

notice his counsel.appeal despite to heirs touched on ofOpposing points
Dennis Williams’s case but we believe heirs lack toopposing standing

MacDonald,assert Dennis Williams’s defenses. See Halona v. 1generally
Cohen, [1968]).83189, 197, 198 (1978), 392 U.S.(quoting Flast v.Nav. R.

We Dennis Williams does not the administrator’s conten­presume oppose
Goldtooth, (1981),(intervenortions Estateon Cf. 3 Nav. R. 48appeal. of

did in grantsnot or counsel on and courtappear person through appeal
relief).opposing party
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Sr., heir,Ben Wauneka as an first thecontends that District Court erred
in distributing 10.8 acres of farmland to the heirs in equal Benparcels.
Wauneka Sr. that heargues should be awarded the entire farmland under
the doctrine of equitable Alternatively,distribution. Ben Wauneka Sr. con-
tends that the farmland as distributed the District Courtby is onunequal

He arguesits face. that the awarded to him isparcel containsundeveloped,
area,the and itroughest does not have the grazing nor thecapacity pro-

duction as the other We holdpotential parcels. for distributionequitable
therefore we do not reach the merits on the second claim.

Williams, A-CV-26-81,v.In Wauneka Sr. the Court of Appeals desitting
novo found decedent,that none of the theparties, including had a valid

them thepermit granting right However,to use and theoccupy farmland.
the Court found that the decedent held the use rights to the land athrough
lifetime of continuous and exclusive use.

The land is substantially It is fenced and atimproved. least 7.6 acres has
been continuously used for alfalfa sincegrowing 1969. The other 3.2
acres, use,”denoted in is used“not for cattle. A smallprimarily pasturing
creek, which we is used forpresume irrigation, crosses the land lengthwise.
The land was and on asurveyed plotted the Bureau Indianmap by of
Affairs in It1979. is unclear a was.why permit not issued.

The Courts of the Navajo Nation have the to theauthority probate
unrestricted of aproperty (c).decedent. 7 N.T.C. 253 The arisesquestion§
as to whether the in this caseproperty falls into the of unres­category
tricted property. believe,Restricted weproperty, includes reservation land
for which the NationNavajo holds title for the common use and equal
benefit allof tribal (1972);members. See United States v. 409 U.S. 80Jim,

Watt,Mashpee Tribe v. (D. 1982),542 F. aff'd,797 Mass. 2dSupp. 707 F.
(1st 1983),23 cert., denied,Cir. 104 (1983).S. Ct. 555 Unrestricted prop­

erty includes property individuals,owned andby for which the Navajo
Nation does not hold title for all tribal members.

Land use on the Navajo Reservation is and unlike owner-unique private
ship of land off the reservation. While individual tribal members do not
own land similar reservation,to off there exists a use interest inpossessory
land which we recognize as An con-customary usage. normallyindividual
fines his use and of land an hisoccupancy to area inhabitedtraditionally by
ancestors. This is the use areacustomary concept.

The Navajo Tribal Council has that is arecognized usagecustomary
property right compensationfor which theis available if diminished by

16sovereign. 1402,N.T.C. In Dennison v. Gas andTucson§ CJA-18-60.
Electric Company, 1 (1974),Nav. R. 95 the customaryCourt recognized

as ausage property right protected the Bill and theby Navajo Rightsof
Rights Act,Indian Civil 25 (1968).U.S.C. isetseq. usageCustomary§1301

therefore viewed as a property interest by the Nation.Navajo
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Williams,Sr. v.Wauneka A-CV-26-81, found that the decedent exer-
cised continuous and exclusive use of the landpossessory during his life-
time. The decedent’s use was disputed bynever either the thesovereign,

Affairs,Bureau Indianof or other land users from the immediate area. It is
clear then that the decedent apossessed recognized property interest in the
farmland. The farmland is fenced and ascertainable. Wereadily hold that

customarythis use area and the incidentimprovements can aspass prop-
under our laws of succession.erty

custom,Under our rules if theNavajo proven, controls distribution of
intestate Custom takes ifproperty. priority even it conflicts with our rules

Procedure, 10;of Rules ofprobate. Navajo Probate Rule See v.Johnson
Insurance,(1980);3 Nav. R. v.Johnson, Apache Republic9 National Life

(W.R.D.C. 1982).3 Nav. R. 250
Ben Wauneka Sr. that he custom in the Blue areaargues proved Canyon

at the trial de novo through the of a wellundisputed testimony known
brief,medicineman. In his Ben Wauneka “It inSr. states: is the custom this

area of the Navajo Nation for the eldest son to inherit land.” Brief for
However,at 6. a brief statement furtherAppellant without elaboration is

not Weoverly persuasive. consider this custom as factor inonly one our
decision.

law has beenCustomary used our courts to determinefrequently by
allocation of The trust an inproperty. customary is excellent device to use

distribution casesproperty and land. Theinvolving permits customary
trust is a unique Navajo innovation which the of arequires appointment
trustee to hold the for the benefit the unit.productive property familyof
See Matter the (1969);Trust 1 10 v.of Benally, Nav. R.of Johnson John­
son, (1980).3 Nav. R. 9

The trust is most if andcustomary efficient there is cooperation partici-
allpation by concerned. inlackingThose elements are thisunfortunately

case. The amongdissension the heirs is tocounter-productive any concept
of a trust. Thecustomary bybest interests of the heirs will not be served a
trust which would be an further discord.only impetus familyfor

The hasNavajo long fragmenting agriculturalNation ofdisapproved
and lands,lands.grazing While our statutes addressspecifically permitted
we believe areequally applicablethe is here. At 3 N.T.C. wepolicy §217
reminded that:

(a) Upon the death of an assignee his land permituse shall be transferred to his
logicalmost heir byas determined the Tribal Court. The Court shall make every

assigneffort to the land as one unit or combine it Thewith another. Court should
everymake effort keepto the land assignment in one tract and not subdivide it.

The statutes inheritancegoverning of land associated with major irrigation
andprojects small irrigation containprojects the same 3language. N.T.C.

87; 3 N.T.C. 154.§ §
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dividingWe disfavorthe of the Nation.NavajoWe adhere to land policy
fragmentationof The effect ofup practical progressivesmall land.parcels

an astronomicalbyin of even smallerpossession parcelsof land results
prob-is a ofprime exampleheirs. The of allotmentsprobationnumber of

Navajothe Reservation.we can do without onfragmentationlems with
Williams,see Too(For of the allotment problem,an excellent discussion

Problem,land, 46 Wash. L.Many HeirshipIndianLittle Too Heirs —The
[1971].)Rev. 709

in each heiracres of use land in this case resultscustomary10.8Splitting
frag-half Inevitably, progressivea little over two and one acres.possessing

derivedof land and the benefitsmentation decreases the usefulness the
land is appar-An increase of over usefrom the land diminishes. squabbles

acres.ent users use their fewcustomary expand beyondas to theirattempt
knowledgeland made with theOur with the iscompliance Navajo policy

of theportionsheirs been awarded equitablethat have otheropposing
future,in which mandate con-the there will be situationsPerhapsestate.

decisions, but we not dwell on that here.willtrary
island for a special purposeacre of on the reservation not reservedEvery

thata use area. teaches uscustomary Navajo historyof someone’spart
areas a nation. theredevelopment Todayland and livestock nourished our

frometching livingtheir awho have devoted entire lives toNavajo people
tothe If left these individuals will continueindependentland. undisturbed

a wageland need fordespite people’ssustain themselves from the other
income.

that heirs Ben Sr. holds the best posi-is of all the WaunekaundisputedIt
Ben Sr. istion make use the land. Waunekato and beneficial ofproper

land, histo and he makesrightsdoes not have use otherunemployed, any
the in Wauneka Sr. thequestion. possessesfrom land Benliving solely

and the farmland. Ben Waunekato maintainnecessary implements operate
in theall his life he has worked the landSr. has lived near the farmland and

We cannotBen Wauneka Sr. the land to sustain his livelihood.past. needs
for the heirs.say the same other

The heirs have all theiropposing expressed dispose par-their intent to of
cels if awarded. the no inObviously farmingheirs have interestopposing
the land. Each of the heirs has been awarded otheropposing generously

estate.of the The are also either liveproperty opposing employed,heirs
land,the andtheyfrom or do not the toaway possess equipment operate

maintain the land. The heirs that were notopposing complain theycannot
well for.provided

Our decision to Ben Wauneka of prop-award Sr. this the estateportion
erty is 1not inconsistent with our laws on distribution. v.Joe,property Joe

(1978), in areligiousNav. R. 320 dealt with the division of paraphernalia
divorce There to be suffi-action. the Court allowed both awardedparties
cient to had capabilityceremonies. Both theparaphernalia perform parties



84

to theput items to use. Seeproper also v. Johnson, 3 Nav. R. 9Johnson
(1980); v.Compare Shorty Shorty, 3 Nav. (1982).R. 151 We Benbelieve
Wauneka Sr. is the most suitable heir who can put the land to andproper

use,beneficial therefore he is awarded the farmland.
The case will be remanded to the District Court for a trial on the

administrator’s claim against Dennis Williams.
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Supreme NavajoCourt the Nationof

Yellowhorse,Inc., YellowhorseJane Jones
Petitioners,Jones,and Dennis

vs.
Court,WindowThe Rock District

Yazzie,RobertThe Honorable Judge, Respondent
11, 1986Decided July

OPINION

Tso, Austin,Bluehouse andJustice, AssociateBefore Chief Justices.

Wilson, Esq.,Robert New MexicoGallup, the Petitioners.forJ.

Per Curiam.

originatedAn in this Court Yellow-original petition by petitioners,was
horse, Inc., (collectivelyand Dennis Yellow-Yellowhorse JonesJane Jones

behorse), againstof and mandamus to directedseeking writs prohibition
Yazzie,Robert Window Rock District CourtHonorablerespondent,

6,1986, entered an order the writs.denyingOn weJudge. June
(1)acontends that writ ofpetition prohibi-The the Yellowhorsegist of
conductingYazzie from furtherJudgetion must be issued to prohibit

Inc., al.,Yellowhorse, et.Nation v.Navajoin Thethe case ofproceedings
decision,WR-CV-178-84, uponYazzierenders a writtenJudgeuntil after

dismiss, at the end of the Navajomotion to submittedYellowhorse’s
furthercase; (2) prohibitinga writ of must be issuedprohibitionNation’s

time Yazzie to considerJudgesufficient has forelapseduntilproceedings
motion,himself, his bias and flow-own for prejudicedisqualifying upon

Zah; (3)to ahis Chairman Petersonfamily’s relationshipfrom his anding
to dismiss allorderingbe issued YazzieJudgeof mandamus mustwrit

The Navajoincomplaintof Nation’s second amendedNavajocounts the
al.,Inc.,Yellowhorse, claim uponet fail to state aNation v. whichsupra,

Districtand which the Window Rockgrantedcan be overwhich relief
(4) also orderof mandamus shouldhas and the writjurisdiction;Court no

offindings factYazzie, specificfile a ofconsistingto formal decisionJudge
Yellowhorse’slaw, setting denyingforth the basis forand conclusions of

85
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dismiss, all of Navajoas to or counts theanymotion to Nation’s second
complaint.amended

§303,issue writs to 7 N.T.C. theauthority pursuanthas toThis Court
ofReform Act 1985. this Court’s to issue writsSpecifically, powerJudicial

mandamus,of and aprohibition, superintending againstcontrol lower
itscourt is based over Inupon supervisory authority inferior courts. the

Sells, (1985).Matter ArnoldContempt 5 Nav. R. 37 These writs areof:of
often referred to as extraordinary writs. In its broader aapplication, writ
of isprohibition by superiorused a court to courts,prevent inferior
tribunals, governmental officers or frompersons orusurping exercising
jurisdiction theywith which have not been vested Dykelaw. See Van etby

et al.,al. v. Court GilaSuperior Country 2086, (1922).No. 211 P. In576of
essence, a writ of prohibition works to inferior tribunals withinkeep their
lawful jurisdictional Sells,bounds. In the Matter Contempt Arnold 5of of:

(1985).Nav. R. 37
An anapplication for to 7 N.T.C. isextraordinary pursuantwrit §303

an inoriginal this Court. This means theproceeding that forapplication
the writ must be presented to this Court in the first instance. The Court
will review the and it willapplication either the ordeny application grant
an alternative writ. If an alternative granted,writ is then further proceed-
ings necessaryare to determine whether the writ should be made per-
manent.

A of prohibitionwrit is an extraordinary grantwhich we willremedy
inonly showingrare cases absolute At a minimumnecessity. we thatprefer

(1)the show that the lower is toapplication judicialcourt about exercise
(2) thepower; exercise of such the lower ispower by court not authorized

law; (3)by and the exercise of in orpower injury,such will result loss dam-
age for is no speedywhich there and atplain, adequate remedy law.

McCabe,case,In a preceding Nelson v. The HonorableJ. Chief Justice
Walters,Robert B. (1985),5 Nav. R. 43 the initial rule writs ofgoverning

inprohibition this jurisdiction pronounced:was

A aprohibition discretionarywrit of is writ and is appropriately issued where the
proceedingtrial is in jurisdiction,court without or excess of its or has abused its

decide,in its overexercising authoritydiscretion function matters within its to and
petitioner (Citation omitted).plain, speedy adequate remedyhas no and at law.

Each for a writ ofapplication prohibition arequires thorough consider-
ation of the nature and circumstances of each case. For example, there may
be a case where the lower court is proceeding without or in ofexcess its
jurisdiction, but petitionerthe has plain,another andspeedy adequate
remedy at law. It is in such a case to obtain writpossible a of prohibition
but beit will based the sound discretion of the Inupon Court. cases where
it is unclear that the lower iscourt without or thatjurisdiction it is exceed-
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are to haveing deny applicationits we inclined the and thejurisdiction,
other remedies.petitioner pursue

not for a of ispurport every prohibition grantedWe do that writpetition
Court’s asolelyor denied on the discretion. This Court will writ ofgrant
of right jurisdictionas a matter if the lower court hasprohibition clearly no

of the action and the has available. Itoriginally petitioner remedyno other
petitioner’swill be the burden to that he is entitled the writ as aprove to

right.matter of
In a a writ of the is whetherproceeding for concernprohibition, primary

without,the lower is or in ofcourt excess its Theproceeding jurisdiction.
jurisdiction.focus is on Both of Yellowhorse’s acontentions for writ of

significanceare not andprohibition jurisdictionalof Yellowhorse has not
involved ofpointed they jurisdiction.out how issues The first contention

that Yazziebe from furtherrequests Judge prohibited conducting proceed-
ings until he enters a written decision. This a matterrequestformal is of
the district discretion unrelatedjudge’s wholly jurisdictional questions.to
The bias Yazzie. thealleges by Judgesecond contention nexusAgain

allegedbetween the bias of Yazzie and of the lowerJudge jurisdic-court’s
tion is Neither contention has addressed the issue whetherlacking. of the
district is or in of itsproceeding jurisdiction.court without excess The

isfor a writ denied.application prohibitionof
also asks a writ of Like apetitionYellowhorse’s for mandamus. writ of

extraordinarya writ of mandamus is an willprohibition, remedy which be
in rare cases A writgranted showing necessity.absolute of mandamus will

be issued to a district to acompel judge perform judicial requiredduty by
law, if there is no and Seeonly plain, speedy adequate remedy at law. State

Bauer,Board Technical 237,v. 84Registration Ariz. (1958).326 P. 2d 358of
mandamus, pursuantA writ of §303,to 7 N.T.C. is used to compel a
tolower court duties within its It isperform existing jurisdiction. impera-

(1)petition initiallytive that the show that the legal righthas a topetitioner
(2)have the act theparticular performed; has arespondent judge legal

act; (3)andto that theduty perform respondent neglectedfailed orjudge
the act. A ofto writ mandamus will be used createperform not to new

soughtduties for district court Where thejudges. duty judicialinvolves dis-
shown,cretion and is a writ of willinactivity mandamus be issued to com-
discretion,pel the exercise of that but the writ will not lie to command

what the action shall be.
We believe that Yellowhorse is a ofimproperly writ manda-requesting

mus. Yellowhorse’s inarguments of the tosupport petition pertains trial
contention,discretion. In its firstproceedings involving judicial Yellow-

horse is to the districtattempting bypass bycourt us to render aasking
favorable on the second amendedjudgment complaint. This Court will
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hasthe lower courta beforecomplaintto dismissjudgea districtnot order
facts and andapplicablereview the law render atoopportunityhad an

courts, theand to maintain publicthe lowerforrespectdecision. Out of
inthis Court’s interferencesystem,NationNavajo judicialtrust in the

minimum. Our super-an absolutemust be tokeptproceedingslower court
absolute neces-in situationsonly provingbe exercisedwillvisory powers

error, has a plain, speedyin Yellowhorsedecision isIf the district courtsity.
remedy by appeal.and adequate

an matter for a writ ofimproperis alsosecond contentionYellowhorse’s
findingsenter specificare not torequiredThe district judgesmandamus.

end of plain-to dismiss at theof law on a motionand conclusionsof fact
create new dutiesessence, us torequestsIn the instant petitiontiffs case.

a of mandamus. Theto the of writcontrary purposethe district judgesfor
the enda to dismiss at offollowing motionfindingsdistrict can enterjudge
a districtallowscase, onlyif he desires. The current practiceplaintiffs

The for a writpetitionof the case.enter at the conclusionfindingstojudge
denied.of mandamus is
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OPINION

Tso, Austin,andBluehouse AssociateJustice,Before Chief Justices.

Tso, NewRaymond Esq., Crownpoint, Mexico and K.Spencer Johnston,
Phoenix, Petitioners; Riordan,theEsq., William Esq.,Arizona for

Rock,Navajo DepartmentNation Window theJustice, Arizonaof for
Respondent.

Austin,Opinion delivered Associateby Justice.

Claimants, Tsosie, thethe survivors of Harold seek review ofdependent
claim Workmen’s Benefits. contendCompensation Theydenial of their for

(1)that Harold Tsosie arose and in the course of histhe death of out of
(2)and the Workmen’s Benefitemployment, Compensation Employee

relevant, circumstances,Review Board erred as events andby considering
which the death. The Claimantspreceded emergency causing Harold’s

We affirmalso contend that the deceased is a officer.Ranger public safety
the decision theof Board.

Harold the Nation as I. Theseby Navajo RangerTsosie was employed
were his duties:

Example of duties:

lakes;Assists in the restocking fishing,fish in patrolsof reservation and enforces
hunting, boating regulations; assists in the and of reserva-protection preservation

wildlife;tion enforces timber firecutting regulations; forestrytree assists with

89
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sites;protection prehistoric beautyassists in the of scenic and scientificprevention;
necessary; emergency, opera-renders first aid assists in search and rescuewhen

tions; visitors; and pre-assistance or information to maintains recordsprovides
I).(Jobpares reports description Rangerof activities. for

leave, dutyhe not onHarold Tsosie was on therefore wascompensatory
and his brothernor was he to call on the date of his death. Haroldsubject

11,1982. The vic-drowned in Sawmill Lake on the afternoon of JuneJeff
the ofdaytims had in substantial the before and onengaged drinking night

duringtheir deaths. A taken from Harold was lostsampleblood alcohol
transmission to the laboratory.

con-issued him a tribal vehicle andemployer ranger equipmentHarold’s
device, kit, anda a a first aid a ofsisting spool ropeof life flotationjacket,

antenna, anda radio. Harold had removed the radiotwo-way equipment,
histhe emblems the tribal vehicle before brothersidentifying transporting

ranger byand friends to the lake in the vehicle. Beer was consumed the
on the to the lake and at the lake. The male members of thegroup trip

thereafter, Pat,Immediatelydecided to swim. Harold’s brothergroup
brother,the other to swim across the lake. swambegan inducing Jeff, Jeff

Harold,across the lake before he started struggling.about three-fourths
clothes, alertedwho was off his was to the and hetaking emergency,

rescue,a rescue. Ininto the lake to effect Harold andplunged attempting
drowned. Harold was not trained or in water rescuequalifiedhis brother
as a I. In its the Board concluded that HaroldRanger findingsoperations

and his friends had to the lake to swim and in theirgone engage own per-
sonal social activities.

An award under the Workmen’s Laws of theCompensation Navajo
(1)Nation is statute. law the Claimants must that thegoverned by By prove

accident; (2)death was a result of an and that the death arose out of the
(3) inand that the death arose while the course ofemployment; employ-

theClearlyment. 15 N.T.C. 1021. statute that a claimantrequires prove§
all its elements to effect Here there isrecovery. no that Harolddispute

aTsosie died as result of an accident.
The Workmen’s Act isNavajo Compensation not founded upon Navajo

traditional notions of the ofcompensation, although Navajo practice
to anreparation injured party may parallel to thecompensation pursuant

Act. Instead the Workmen’s areNavajo Compensation uponLaws based
their state sources are ideal forcounterparts. Consequently, non-Navajo

and guidance.clarification
1021Upon Section awards benefits for work connectedproper proof

or death which “arose the and “ininjury employmentout of’ are sustained
the course of’ the Established sources have construed “aroseemployment.

refer originout of’ to to the or cause of the and “in the course of’ toinjury,
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time,the the injuryrefer to and circumstances under whichplace,
Gilbert, 379,65 181Goodyear Corporation v. Ariz. P.occurred. Aircraft

Commission, 346, 2d(1974); Royall2d 624 v. Industrial 106 Ariz. 476 P
Larson, (rev. 1985).(1970); 1 Workmen’s 610 ed.156 LawCompensation §

the same statute. At 15Navajo byThe Nation adheres to construction
(b),1002 isN.T.C. course and of defined as: “thescope employment§

time, and circumstances under which the accident occurred.”place
The of Workmen’spurpose Compensation injuredis to assist workers.

mind,inWith that each must becase studied on its own set of facts to
if the outdetermine accident arose of and in the of Seeemployment.course

Commission,Food Products Corporation v. Industrial 129 Ariz. App.
Commission,208, (1981);P. 2d 31 v. 346,630 IndustrialRoyall 106 Ariz.

(1970).156P. 2d The and“arising”476 “course” tests involve considera-
However,tion different factors as mentionedof above. to effectuate its pur-

workers, it isassistingof often to considerpose injured necessary these fac-
tors to determine sufficient “work totogether connection” enable a

Larson,claimant to recover. See 1 Workmen’s Law 610Compensation §
1985).(rev. ed.

In this case we with whether Harold died inbegin Tsosie the course of
If doinghis Harold died what a soemployment. person employed may

reasonably duringdo within a time which he is and at aemployed, place
time,be thatmay reasonably duringwhere he then we are convinced that

in theHarold died course of his See Phoenixemployment. City v. Indus­of
Commission, 120, (1969).trial 104 Ariz. 449 P.2d In291 essence the ques­

on was ontion centers whether Harold when died. It isduty he undisputed
fromthat Harold Tsosie was on leave work and he not onwas call for duty

at of his death. Voluntarily removing “duty”the time all equipment from
vehicle,the the antenna andincluding identifying vehicle,emblems the

himselfshows that Harold considered off and notduty subject to call.
at notpresenceHarold’s the lake was motivated his norby employer by his

(Forenumeratedperform anyintent to of his duties. example enforcing
with the Harold andregulations.) We Board that his friendsfishing agree

activities,were social theengaging personal outside course of hisin
when he died.employment,

Claimants, however, us to as aurge classify Harold public safetyThe
rule v.Conleythe consistent with Industrialapply emergencyofficer and

Commission, (Colo. (1979).2d601 P. 648 There a police officer’sApp.),
held when the officer was killed whiledeath was compensable, directing

flood, the officer offduring though duty priortraffic a even was to the
emphasized policethe The Court that the officer wasemergency.onset of

week, anda seven a the officer diedday, dayshourstwenty-four“on call”
officer inordinarily performduties that a would con-policeperforming

officers areemergency. Navajo police public safetywith such anjunction
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officers. formal at the Police Aca-They complete police training Navajo
contrast,In Harold Tsosie lacked the to bedemy. requisite police training

safety Rangersclassified as a officer. More dopublic experienced Navajo
atcomplete police training academyformal the but Harold was not among

them. Harold Tsosie was a I and not a there-Ranger public safety officer
Conleyfore the in is thereasoning Further facts show thatinapplicable.

week,twenty-fourHarold was not “on call” hours a seven a andday, days
he was not his duties at the time of his death like the officer inperforming

TheConley. rule would if Harold’semergency apply employment brought
him to the lake hewhere encountered a moral to effect aobligation rescue.
That was the casenot here.

The final issue concerns consideration of relevant evidence theby
Board. The Claimants thatargue only events which succeeded the onset of
the are relevant sinceemergency Harold was into“pulled” duty by the

First, we with Claimants inemergency. disagree light of 15 N.T.C. 1010§
(d), which the Board “to suchgives authority perform discovery asactivity
may be deemed to allnecessary fully explore aspects surrounding the
occurrence and injury.” (Emphasis And the Board conductsupplied). “may

ininvestigations such a manner as in its judgment is best calculated to
ascertain the substantial the andrights carryof to out the ofparties spirit

(e).15 N.T.C.this chapter.” Clearly the Tribal Council thegave§1010
Board broad of review topowers allfully explore aspects surrounding the
accident while out the intentcarrying of the Workmen’sNavajo Compen-

Second,sation Act. agreewe with the that therespondent employment
does not arise out of the emergency.

For these reasons the award of the Workmen’s ReviewCompensation
Board denying is affirmed.compensation

Tso, Bluehouse,Chief and Associate concur.Justice Justice



No. A-CV-08-84

Navajothe NationCourtSupreme of

Center, al.,Skill et Appellants,Navajo
vs.

Ellen Benally, Appellee
14, 1986JulyDecided

OPINION

McCabe, Bradley,Tso and AssociateJustice, Justices.ChiefBefore

Mexico andAppellantsNewHughes, Esq., Albuquerque,Richard W. for
Chato, Defiance, Appellee.Esq.,K. Fort ArizonaGenevieve for

Tso,AssociatebydeliveredOpinion Justice.

as thebyan instructor Skill Center inNavajowasAppellee employed
later to ofManagerShe was Student Services.January, promoted1982.

18, 1983, 22,was effectiveappellee FebruaryOn terminatedFebruary
18,1983,Februaryletter dated signedtermination was was by1983. The

Director, and that hadappelleeExecutive informed shethe fiveActing
to to Board of Directors thethe of Skill Cen-working days appeal Navajo

theter. the time was Skill Center establishedDuring appellee employed
grievance procedures.

a hearingand was before Boardscheduled the ofAppellee appealed
8, 1983, inMarch NewAlbuquerque,Directors on Mexico. Another

was the timeBenally, who terminated at same alsoemployee, Rosemary
8 Thehearinghad her scheduled for March in wasAlbuquerque. appellee

March Thehearingof the date on 2. contain state-pleadingsinformed
next to Rosemary Benally requestedments that who lived doorappellee

nolegalfor There is indication thatarrange representation.toRosemary
on behalf the intervalany duringtook other measures her ownappellee

did scheduledAppelleebetween March 2 and March 8. not attend that
with Board.did she communicate thenorhearing

93
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On March 9 was notifiedappellee that the Board had herupheld termi-
nation. On March 10 appellee asked the Board to reconsider.

On 7,1983,April filed aappellee incomplaint the Crownpoint District
Court against Center,the SkillNavajo and the acting Executive Director
and the Board of Directors. Appellee thatalleged her due process rights
under the Indian Civil Rights Act and the BillNavajo of andRights her
right of freedom of violated,association had been that the SkillNavajo
Center had failed to follow the grievance procedures, and that the Board
should have held their inmeeting ratherCrownpoint than Albuquerque.

A trial 1,was heldjury on February 1984. Appellee was awarded rein-
statement and back Thepay. Navajo Skill Center appealed this verdict.

The wasappeal allowed on two general issues: the ofscope judicial
review of administrative action and whether the Skill Center was immune
from suit under the Sovereign Act. TheImmunity Court finds that its deci-
sion on the scope of reviewjudicial is anddispositive does not decide the
issue of whether the Skill Center assert themay defense of sovereign
immunity.

At the outset the Court had to determine whether the SkillNavajo Cen-
ter was a governmental agency subject to the principles of administrative
law.

The SkillNavajo Center was as aincorporated nonprofit corporation
under the laws of 8,New Mexico on 1982. ItsSeptember aspurposes
stated in the Articles of Incorporation were to vocationalprovide educa-
tional and related services to the Tribe and othersNavajo and to inengage
activities that would alleviate or eliminate thepoverty among Navajo peo-

or lessenple the burdens of tribal The Tribalgovernment. Navajo Council
authorized the Skill Center as a tribal entity Tribal Council(Navajo Reso-

ACN-147-81).lution The Skill Center was established theby Navajo
Nation to carry out certain governmental and functions.purposes

The government of the United States has usedlong corporations as
agencies created to facilitiate and governmentalexecute andpurposes
functions. In & v. Reconstruction Finance Corp., 306 U.S.Keifer Keifer
381, 59 516,S.Ct. (1939),83 L.Ed. 784 the U.S. CourtSupreme recognized
that Congress createmay as an meanscorporations appropriate carry­for

out theing of In v.powers government. (D.U.S. 18 F.Doherty, Supp. 793
Neb.), (8thaff'd F. 2d Cir.),94 295 (1937),cert. denied 303 658U.S. the
court said:

proposition Congressthat power corporation agency“[T]he has to create a as an
governmentof the governmentalto powersfulfill and it with ofpurposes to endow

a private corporation is not now open question.” Suppto 18 F. at 794.

theFinally, federal ingovernment (GovernmentTitle 5 U.S.C. Organiza-
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recognizes thatEmployees) governmentaltion and arecorporations
5 U.S.C. 105.agencies.administrative §

The Court holds that the agencySkill Center was aNavajo governmental
laws and procedures.to administrativesubject

administrative action is reasonable and necessary.review ofJudicial
that such review. Someprinciples supportThere are certain fundamental

rather than weakens the administrativestrengthensform of reviewjudicial
review the of fairness and duedevelops principles processprocess. Judicial

the obtain for andbody respectare for administrative tonecssarywhich
of its decisions. Denial of review would be ajudicial deprivationobedience

the have to offer. in civilJudges specialists rightsof what courts become
statutes,issues, in in and fairinterpretation defining enforcing pro-the of

cedures, in whether evi-determining findings are substantialsupported by
dence, inand whether there has been an abuse of discretion.determining

review of administrative action is consistent with theFinally, judicial prin-
and of review of trial courtciple desirability appellate proceedings.

statute,review of administrative action be authorizedmay byJudicial
courts,in rightsthe inherent of the or mandated civilimplied powers by

allof due and Thus it is rare thatguarantees process equal protection.
is insulated Theagency action from some form of review.judicial ques-

(1) (2)then in eachtions individual case become what action is reviewable
(3) (4)is it reviewablewhen what is the of review and which courtscope

do the initial reviewing.will
Administrative andagencies are bothfrequently quasi-legislative quasi-

Certain rule and are committed tojudicial. making judicial activitiestype
them with duties of and aalong administering program.implementing
Administrative bodies are for the and ofdesigned development application

in the area committed to them.expertise
Because administrative bodies and the courts both have func-judicial

tions it is to sort out the function of both and tonecessary distinguish
like trialmaywhen each act. This is much the levels betweenjurisdictional

courts and courts.appellate
thebyOne of the earliest statements of divisions of functions U.S.
The ICCCourt involved the Interstate Commerce Commission.Supreme

an and had the to fix rates for car-early body authoritywas administrative
challenged byriers of interstate commerce. The rate activities weresetting

Rail-v. Unionthe carriers. In ICCthe carriers and the users ofboth Pacific
Co., 108, (1912),the railroad541, Ct. 56 L. Ed. 308222 U.S. 32 S.road

in which thefix rates and the mannerthe of the ICC tochallenged power
said:CourtSupremerate set in this instance. The U.S.particularwas

(1). . beyondit has been are final unlesssettled that the orders of the Commission
exercise; (2) statutorypower beyondthe itsconstitutionallywhich it could or
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(3) questions mayBut of fact be involved inpower; uponor based a mistake of law.
law, order, face,regular maythat an its bequestionsthe determination of of so on

(4) confiscatoryif that the rate is so low as to be and in violationappearsset aside it
prohibition against takingof the due ofproperty processconstitutional without

law; (5) arbitrarilyor if the Commission acted so and to fix rates con-unjustly as
evidence, it; (6)trary supportto or without evidence to or if authoritythe therein

in an beinvolved has been exercised such unreasonable manner as to cause it to
substance, shadow,elementarythe rule that the and not the thewithin determines

308,validity power.”of the exercise of the 56 L. Ed. 311.

The finds that the ICC case contains the statement ofCourt judicial
Thus, actionreview which is still valid. review of administrativejudicial

beyond agency,will be whether the act was or outside the of thepower
law,the aapplicable rightsbased a mistake as to violation of civilupon

evidence,the wereguarantees, supported bynot or the procedures
and unreasonable.arbitrary

reviewed,In actions willdetermining agencywhen be the doctrines of
and exhaustion of administrative remedies beenprimary jurisdiction have

refersPrimary jurisdiction to the that thedeveloped. concept agency
ofshould act first. Exhaustion administrative remedies is the thatconcept

the itsagency complete proceduresshould before the courts interfere. The
veryexhaustion doctrine is sound and theultimately serves interests of

and Thejudicial efficiency economy. exhaustion doctrine theprevents
courts from until the administrativeinterfering process has been con-
cluded. This has been committed to the administrative theprocess bybody
legislature and it should be to runpermitted its course. The doctrine also
requires parties to to redress theirattempt grievance resortingwithout to
the courts. the exhaustion doctrineLastly, confusionhelps prevent
between the courts and the administrative bodies if awhich would arise

inwere able to seek relief two different forums.party
Because of the court’s to balancecontinuing duty the and interestsrights

however,of all arethere times whenparties, exhaustion of administrative
remedies is not exhaustionrequired. Generally, will not be required:

1. When the administrative isremedy inadequate. Inadequacy may
action,include unreasonable ofdelay agency of theinability agency to

decisión,come to a or lack of to theauthority grant relief to which the
is entitled.party

2. When the will suffer ifcomplainant irreparable injury torequired
exhaust administrative remedies.

3. When the is or inagency clearly acting attempting to act excess of its
authority.
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be asWhen the administrative would futile suchpursuing process4.
it not itschallengeswhen an indicates that will consider a toagency party’s

decisions, questionableor which are ofpast legality.policies

case can find basis which theupon appelleeIn the instant the Court no
avoid of herexhaustinghave been to thepermitted requirementshould

Further, situation ofignoreremedies. the Court cannot theadministrative
in herpursued job.who her remedies and was reinstatedthe co-worker

and date forgivenwas a of locationupon request changeThe co-worker
The that inattentive to her ownhearing. appelleeher Court finds was

In balancingless than in interests.affairs and her own thediligent pursuing
and the this Courtappelleeof the interests of the Skill Center andrights

her responsibili-find it unreasonable to to assumerequirecannot appellee
estab-her interests. The Procedures wereties in own Grievanceprotecting

andlished for the use and benefit of both the Skill Center its employees.
toelect not follow them and thenmay arbitrarilyNeither be allowedparty

resultsto the courts when the are adverse.to resort
grievanceto the proce-has as whatexactlyThe Court some questions

The Courtfollowed in the case.appellee’sand whether weretheydures are
however,holds, that first have the opportu-the administrative mustbody

these within the context of its own proce-to make determinationsnity
in this case.The was with thatagency presented opportunitydures. not

in this matter is reversedThe decision of the District CourtCrownpoint
and vacated.
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Supreme NavajoCourt the Nationof

Chuska Energy Company,
Petitioner,A MexicoNew Corporation,

vs.
White,The Tax and Mr.Commission Lawrence ConfereeNavajo

Commission,of the TaxNavajo Respondents
10, 1986Decided October

OPINION

Tso, Austin,Justice, Bluehouse and AssociateBefore Chief Justices.

Pete, Rock, Petitioner;Samuel Esq., Window the Robert W.Arizona for
Hanula, Rock,Navajo Nation Department WindowJustice, Arizonaof

the Respondents.for

Austin,Opinion bydelivered Associate Justice.

Petitioner Chuska Energy Company this action inbrought the Supreme
Court to theseeking enjoin TaxNavajo Commission and its Conferee from

tecum,enforcing ducessubpoenas officers,issued theby Conferee to
agents, and of theemployees Petitioner. Chuska contends that the Con-
feree “does not have authority to issue subpoenas” and that the terms of the

“exceed the ofsubpoenas scope pertinentexamination of records” as set
forth by RELIEF,law.1PETITION FOR allegations num-INJUNCTIVE
bered and10 12. We scheduled the (1)case for oral arguments to decide:
when the (2)Court can issue anSupreme injunction; and whether an

shall be ininjunction issued this case.
Chuska Energy is aCompany New Mexico Corporation inengaged

business anas oil and gas under anoperator theagreement Navajowith
Nation. The TaxNavajo Commission operates under the Executive

argues regulations1. Chuska also that the Commission lacks for or ofdiscovery production
and asrecords to who is for the cost of of records. These concerns areresponsible production

not inaddressed this Opinion.
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1,1985, the Com-AugustOnGovernment.NationNavajoBranch of the
a inter-assessed with possessoryit had beenChuska thatnotifiedmission

requestedandthe assessmentdisputedChuskatax for the 1985.yearest
to Formal Conferencereview had progressedreview. Theadministrative
the instant action wasas Conferee whenLawrence White presidingwith

filed.2
1986,16, White issued14, sup-and on Conferee1986MayOn June

Bass,Thomas, and Robert L.F. Glendaduces tecum topoenas J.Joe
30, 1986,Onofficers, and of Chuska.employeesallBerge; agents, June

Commission.the with thequash subpoenasfiled a motion toChuska
irrelevantthe documents weresubpoenaedthatallegedChuska’s motion

and that the disclosure of the documentsthe assessmentand immaterial to
MOTIONPetitioner’s business. PETITIONER’Sbe detrimental towould

30, 1, 1986, Motion toJuly1986. On Chuska’sTO datedQUASH June
The Chuska filedfollowing dayWhite.3denied ConfereeQuash bywas

relief.seeking injunctivethis action

I. Background

jurisdic­with limited Thisjurisdiction.is vestedThe CourtSupreme
the of thisan initial examination of sourcescompelstional limitation

Chuska’sconsidering petitiontoinjunctions, priorto issueCourt’s power
Court’s isjurisdictionrelief. The estab­Supreme appellatefor injunction

302, the finalgives judg­which Court to reviewpowerlished at 7 N.T.C. §
and certainfinal orders of the District Courts administrativements and

originalCourt’s stems from 7 N.T.C.Supreme jurisdictionTheagencies.4 §
over courts303, authoritythe Court lowersupervisorywhich gives

Sells,In Contemptwrits. the Matter Arnold 5extraordinarythrough of of:
Walters,(1985); McCabe v. The Honorable Robert B. 5 Nav. R.Nav. R. 37

Yazzie, 5(1985);43 Inc. v. The Honorable Robertsee Yellowhorsealso
Court to(1985).Nav. authorizes the SupremeR. 85 7 N.T.C. further§303

Informal Confer-in the administrative taxreviewlevels of appeal process:2. There are four
finalNavajo Tax Commission. The orderHearing and theOfficer;Conference;Formalence;

NavajoNavajo Title 24,Nation Court.to theis Supremeof the Tax Commission appealable
Tribal Code.

stating: the nor the Tax Administrationmotion “Neither StatutesWhite denied the3. Conferee
tothe summons and issuedRegulations § 239,an action tofor subpoena pursuantquashprovide

regulatoryMotion is without orRegs. and 1.139. CECO’sor and 1.135 statutory339 439 §§
bring to must be denied asFinding such an the Motionaction,no to Quashauthorityauthority.

TOjurisdiction.” 1,1986,ORDER DENYING MOTIONlack of QUASH, Julyforpremature
page. 2.

including the Children’s Courtsdefines District Courts asReform Act of 19854. The Judicial
103.Navajo Nation. 7 N.T.C. §of the
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issue any writs or orders andnecessary to the exerciseproper complete of
jurisdiction.its available,This ispower to thepursuant Court’s appellate

tojurisdiction, preserve or theprotect Court’sSupreme jurisdiction. See
v. (1982);3Bradley, Nav. R. 126 seeNez also Federal Trade Commission v.

al.,Dean Foods Company, 597,et (1966).384 U.S. 86 S. Ct. 1738 The
Supreme jurisdictionCourt’s to issue an injunction is derived from two
sources 303;within 7 N.T.C. the necessary and proper clause and§

itsthrough to thepowers supervise lower courts.

OriginalII. Jurisdiction

A petitioner anseeking injunction from the CourtSupreme must pro-
ceed under 7 N.T.C. 303. This section grants the Supreme Court§ both

andappellate original jurisdiction. An evaluation of the andproceeding
the for thepurpose injunction will dictate the nature of jurisdiction
invoked. Original jurisdiction is founded at that part of 7 N.T.C. 303§
which reads:

The Supreme Court shall power anyhave the to issue preventwrits or orders... to
or remedy any anyact of Court beyondwhich is such Court’s jurisdiction, or to
cause a Court to act where such unlawfullyCourt fails or refuses to act within its
jurisdiction.

Petitions an exercise of the Court’srequesting Supreme supervisory
authority overlower courts have been initiated to this SeeInpursuant part.

Sells, (1985);the ContemptMatter Arnold 5 Nav. R. 37 McCabe v.of of:
Walters, Courts,(1985).The B. as used inHonorable Robert 5 Nav. R. 43

303, the Children’sCourts of theSection to the District Courts andpertain
includes theThe relief under N.T.C.appropriateNation.5 7Navajo §303

control,mandamus, injunc-and anof prohibition, superintendingwrits
Yazzie,5 Nav. R. 85YellowhorseInc. v. The Honorable RobertSeetion.

denied).(1985), Thefor writs of mandamus and(application prohibition
the Court pur-statute mandates that writ or orderany granted by Supreme

suant originalto its shall be directed at a court. 7 N.T.C. 303.jurisdiction §
an an must theConsequently, seeking injunction allegeoriginal petition

303 and theoriginal jurisdiction identifyCourt’s under SectionSupreme
court to be Proof of the factors which necessitate restraint is alsoenjoined.
required.

relief.petition seeking injunctiveWe now examine Chuska’s The peti-
Court has to anjurisdiction grant injunctionthat thealleges Supremetion

quas-as used in 7 N.T.C. includesOpinion decide whether courts §3035. This will not
agencies. Here that forumjudicial Hearingwould be theforums within administrative

Officer.
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(b)234to 24 N.T.C. of the Tax Code. PETITION FORpursuant §
RELIEF, allegation numbered We18. 24disagree. N.T.C. §INJUNCTIVE

tojurisdictionthe Court with(b) originalempower Supreme234 does not
use 24 N.T.C.can CourtSupreme properlyNeither the §issue injunctions.

An toover lower courts.authority appealits(b)234 invoke supervisoryto
is the only remedyfinal Tax Commission decisionthe Court of aSupreme

(b).234under 24 N.T.C.available §
its forrequestoral thatargued during argumentsChuskaNonetheless

The Court canunder 303. Supremeis 7 N.T.C.injunction properan §
303, butestablished at Sectionoriginalto its jurisdictionenjoin, pursuant

isthat Formal Conferenceshowingis Chuskapower uponthat conditional
suchjustify reasoning.303. The evidence does nota court. See 7 N.T.C. §

of court. It lacks anthe basic characteristics aFormal Conference lacks
to accept onlyWhite is not authorizedand Confereesettingadversarial

or even rule on theprocedure,the rules of civilapplysworn testimony,
is notevidence. A formal of the Formal Conferenceadmissibility of record

Tax Commis-NavajotheRegulationsto be maintained. Seerequired of
sion, etAppeals, seq.Administrative 1.820Rules and Procedures §for

et ToOfficer, seq.).1.830 holdAppealwith Hearing(Compare §Before
and the proceedingsCourt can Conferee Whitesupervisethat the Supreme

a interpretationin Formal would amount to strained of 7Conference
303.N.T.C. §

AppellateIII. Jurisdiction

We have concluded that has failed an actionjust presentChuska to
established at N.T.C.original jurisdictionunder the Court’s 7Supreme §

is a ofremedy injunction303. A whether Chuska hassubsequent inquiry
to the and clause” of 7 N.T.C. 303.“necessary properavailable pursuant §

The “The shall have the toSupreme powerreads thus: Courtlanguage
the exercise ofnecessary completeissue writs or orders and toany proper

omitted.)(Followingits jurisdiction.” provisions
earlier,As stated we believe that the and clausenecessary proper per-

through Anyforms the Court’s restraintSupreme appellate jurisdiction.
or Supremeordered thereunder would serve to the Court’spreserve protect

appellate necessaryA for relief under the andjurisdiction. petition proper
can be an on the Court’sby party Supremeclause initiated interested or

An agranted partyown thereunder wouldprerogative. injunction enjoin
jurisdictionfrom the of the Court. Situationsimpeding appellate Supreme

action clause include cases whereinciting necessaryunder the and proper
the Court but efforts areSupreme lawfully acquired jurisdiction beinghas

beto defeat where the status must maintainedpursued jurisdiction; quo
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an action andpending appeal;review of on where the Court hasSupreme
potential jurisdiction but there is interference thatappellate jurisdic-with
tion which the The aprevents perfection appeal.of test is to show need to

and the Court’spreserve protect Supreme appellate jurisdiction.
Chuska’s apetition allegedoes not need to or thepreserve protect

Supreme Court’s Chuska has not that eitherappellate jurisdiction. shown
Conferee theWhite or Commission is thehampering processappellate
concerning the assessment issue. Neither has it been shown that Conferee

order denyWhite’s will Chuska a to In Chuskaright every respect,appeal.
has not satisfied the test which an towould warrant orinjunction preserve

theprotect Supreme Court’s appellate jurisdiction.
The final relates theinquiry to another of Court’saspect Supreme appel-

late The isjurisdiction. Court’s sometimesSupreme jurisdictionappellate
reiterated in statutes 24 N.T.C.agencies. Heregoverning administrative §

(b), 1984,234 as inamended illustrates point.that The relevant ofpart
(b)234Section states: from final actions of the Commis-“Appeals [Tax]

.sion. .shall be made theonly to the[Supreme NavajoofCourt]
. . .” theNation. is consistent with 7 N.T.C. 302 ofpartThis § Judicial

1985, jurisdictionReform Act which the Courtgrants Supreme appellateof
and final of the District“to hear final other ordersappeals judgmentsfrom

such orders asof the and other administrativeCourts NationNavajo final
added.)law.6”provided by (Emphasis

The burden is imposed the theupon Petitioner to establish that Supreme
Court has tojurisdiction review a final pursuantdecision to either 7 N.T.C.

or 24 (b). stated,302 N.T.C. 234 As previously brought§ Chuska its§
(b),for injunctive relief 234 of the taxpetition to 24 N.T.C.pursuant §

laws governing possessory 303,interest tax. In contrast to 7 N.T.C. nei-§
(b)ther 24 N.T.C. 234 nor N.T.C. grants7 302 the Supreme Court§ §

authority (b)to issue 24injunction.an N.T.C. 234 directpermits appeals§
of final Tax Commission decisions to the Court.Supreme Assuming that

anpetitionChuska’s is then the isappeal, question thewhether Conferee’s
denial of motionChuska’s to thequash is a final ordersubpoenas of the
Commission which is to theappealable Supreme Court.

The isSupreme Court unavailable for review until all the substantial
ofrights the haveparties tribunal,been determined in the lower whether

that tribunal be District Court or administrative agency. The case must be
adjudicated merits,on the and the offully the finalentry decision must

preclude further in the lowerproceedings tribunal. This thewas Tribal
Council’s intent theempowering Court withupon Supreme tojurisdiction
hear “final” 7 N.T.C.pursuantdecisions to 302.§

6. The Court interpretationwill theleave of “and final orders assuch other administrative
provided by law” for a future case.
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An examination of Chuska’s revealspetition its withnon-compliance
the “final” decision requirement of either 7 N.T.C. 302 or 24 N.T.C.§ §

(b).234 Chuska’s rights and the merits of the assessment issue remain
undetermined at this The merits of thepoint. case have toprogressed only
the second level of the tax administrative review with ofprocess rights

theto Officer and Taxappeal Hearing the Commission intact. Conferee
White’s order of denial of Chuska’s motion to cannot bequash interpreted
as of thedisposing merits of the assessment issue the isthereby case not

for Neither is theripe appeal. issuance of an administrative insubpoena
the midst of a valid administrative anproceeding action.appealable
Chuska’s petition, alleging jurisdiction (b),to 24 234pursuant N.T.C. §
therefore is an interlocutory appeal and LawNavajo precludes interlocu-

See Orders intory appeals. v.Thompson General Electric Credit Corpora-
tion, (1977); Tribe, al.,1 R. 234Nav. and Todachine v. et 1Navajo Nav.

(1977).R. 245 The Tax Commission has not aentered final decision there-
fore Chuska’s appeal is premature. We hold that Chuska has failed to
establish this Court’s tojurisdiction entertain its petition pursuant to either 24

(b)N.T.C. 234 or N.T.C.7 302.§ §

IV. Conclusion

The Court has the to itsSupreme power enjoin originalunder jurisdic-
and under thetion and clause. N.T.C. 303. Chuska’snecessary proper 7 §

relief fallspetition seeking injunctive outside the jurisdictional perimeters
303.of 7 N.T.C. Therefore an cannot be theinjunction granted by§
in thisCourt case.Supreme

Chuska contended at oral arguments that if the Supreme Court denied
its itpetition, will be left without a forum to vindicate rights.its We dis-
agree. We believe the District Court is available to Chuska for declaratory
and injunctive relief. Chuska’s for anrequest injunction from the Supreme
Court is therefore denied.

Chief Tso and Bluehouse concur.Justice Justice
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NationSupreme NavajotheCourt of

Sells, Appellant,Leslie
vs.

Sells,Helen Appellee
17, 1986OctoberDecided

OPINION

Yazzie,Tso, and.Justice, Austin AssociateBefore Chief Justices.

G.Esq., City, AndyVivian Tuba andGordy, AppellantArizona for
Smith, Chinle,Esq., Appellee.Arizona for

Tso, Yazzie,andbydelivered AssociateOpinion Chief Justice.Justice

Statement ofI. Facts

This case involves a divorce action andappellant-husbandbetween
Chinle, Arizona, wife,The theDistrict Court of awardedappellee-wife.

old, $500.00 monthlyis 53 in ill health and ali-years unemployed,who
and a substantial of the amony including graz-maritalportion property,

units, cattle,of and 500ing permit for 127 70 head 15 horses head ofsheep
truckThe court awarded the husband a 1984 and asheep. pickupGMC

40 units. isgrazing sheep employedof The husband full-permit consisting
time, $38,000.a of The were married toearning partiesincomeyearly

(6) children,each other 28 six of whom are adults.years. They have four

II. Issues

The marital raisesalimonyand awarded to the wife theseproperty
issues:

$500.00awarding1. Did the District abuse its in aCourt discretion

104
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the mari-portionto who receiveda substantial ofalimony the wifemonth
income-bearingproperty, including property?tal

theawardingabuse its discretion in toalimony2. Did the District Court
for an unlimited time period?wife

grant-to marital relationships byCourts are dissolveempoweredTribal
matters between thewinding partiesThis a ofupdivorces. involvesing

debts,for decid-making provisions payingthedividingsuch as property,
children, that the are ableinsuring partiesthe andmatters toing pertaining

so, the usedoing objectivefor themselves. In courts must standardsto care
thethat be to the circumstances ofapplied equallyor willguidelines

divorcingparties.
that Court establishSupremeThe case at bar shows the mustclearly

Courts in whether to awarddeterminingto assist the Districtguidelines
an forreview award abuse of discre-alimonyThis Court cannotalimony.

inareawarding alimony place.until forguidelinestion
the Court to fashion for the DistrictguidelinesThe ofpower Supreme

following general principles:is based theuponCourts

discretion;ofto reviewfor abuse1.Power
throughoutand laws theimpartial Navajofor2. The need uniform

Nation; and
of Court.theauthority SupremeThe superintending3.

discretionTherefore, can review for abuse of the lowerbybefore we
court, theguidelinesthis Court must set forth on issues.

$500.00its inabuse discretion awardingIssue I: Did the District Court
substantial theportionwho receivedaalimonya month to the ofwife

including income-bearing property?marital property,
of wife her divorcedhusband.byis a sustenance or theAlimony support

world, the torightsstems from common-law of the wifeAngloIn the this
action,in aher If allowed divorce is awardedby alimonyhusband.support

(1) basis,of on permanentin terms a or ormoney payment periodiceither
sum of final on a basis.(2) moneya of settlement one timelump property
law, is statute.alimony generally bystate allowedUnder

determining alimony.Nation has no standard statute forNavajo byThe
Court, v.however, Charleyentirely alimony guidelines.This is not without

(1980).R. This of3 Nav. 30 Court first resolved theCharley, question
alimonycourts Nation toNavajo empoweredthe of the are awardwhether

in(1980). deciding nothingv. Nav. R. 9 After thatJohnson, 3in Johnson
thea to award alimony,courtprohibits Navajoor customtraditionNavajo

204, anand allowedMexico law under N.T.C.the New 7applied §court
Id., p.a action. 11.in divorceawardalimony
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There are no fixed rules by which the Court can determine the amount
of This Court inalimony. Charley held that alimony must be decided on
a basis incase-by-case light of what is “fair and reasonable.” The guidelines
it established which must be considered in light of the “fair and reason-
able” standard include:

1. The needs of the spouse seeking alimony;
Age2. of the spouse requesting alimony;

3. Means of support;
4. The earning capacity, futureincluding earnings of the parties;
5. The length of marriage;

(with values)6. The amount of ownedproperty by the parties.

This Court must now set additional guidelines which the District Courts
of the NationNavajo must also consider in a fair and reasonable manner
when awarding alimony. guidelinesThe include but are not limited to:

The1. reasonable market value of marital property apportioned to the
spouse andseeking alimony the of suchability to meetspouse his or her
needs independently;

2. The economic circumstances of each party, including:
Health;a.

(workb. Station or social position);
c. Vocational skills or need for or toretraining acquire skills;new
d. Employability;
e. Opportunities to acquire capital assets.

3. The liabilities of each of the parties;
4. The contribution of a as aspouse homemaker or the contribution of

each tospouse family;the
children,5. needs;Who will have the and their

6. Considerations of Navajo law,traditional and customary Navajo
where applicable;

7. All other relevant facts.
[1982].)3 151Shorty,v. Nav. R.(See Shorty

In the inapplying standard Charley, the wife in asupra, divorce action
was denied shealimony because was marriedonly for two Since theyears.
wife was work,also andyoung, healthy, able to she failed to meet the stan-
dard. On the hand,other the facts in reached a different result.Johnson
The inparties that case were divorced after been marriedhaving for 28
years. The wife was 52 ofyears age and unemployed. She was awarded sup-

on the rationaleport that wasalimony to thecompensate female spouse
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who was unable to earn for herself the same level of material comforts
which she converture. at 10.enjoyed during p.Johnson

The factors considered and inby Charley determining alimonyJohnson
wife, (53) old,do to the case. Theapply fifty-threeinstant now is inyears

health,ill and been married to herunemployed, having husband for 28
Likewise,the standards of Charley,meets the factsyears definitely supra.

here are identical the situation of the wife who received inalimonyto John-
son, However, the as a whole to theapplying guidelines case atsupra.
hand, whether under andsay Charleyit is difficult to above theJohnson

from her husband.wife is entitled to support
The Court finds that the division of inwas done a “fair andproperty

manner consistent withjust” 9 N.T.C. 404. See Shorty, supra. Among§
Court,the of thisalimony guidelines one factor is theimportant marital

theproperty apportioned to as well as the valuespouse seeking alimony, of
case,the In the instant the wifeproperty. was awarded certain income

producing which includes 500property head of and head of cat-sheep 70
distribution,tle. thisGiven we are unable to determine thefrom record

what the wife’s income is likely to be. There are no facts in the record to
what annual income willsuggest be derived. The amount maritalof prop-

to aerty apportioned spouse has a direct on theimpact alimony awarded
to that This issue mustspouse. be considered where of maritaldistribution

enhance the of the maintenance togreatly ability spouse seekingassets
Here,her wife will derivecertainlymeet his or needs theindependently.

doubt,cattle. No sheepincome from the 500 head of and 70 head ofsheep
Cattle,from the sale lambs and like sheep, repro-income of wool.produce

in numbers which income for livestockguarantee Navajoduce continuous
We are unable to determine from the record how much income willowners.

determine this ques-be derived from these livestock. Facts are needed to
thea will be generated bytion. Once court knows how much income

much ali-then the court can determine howpropertyproducingincome
to deter-gatheredif should be awarded. Until more facts aremony, any,

toand be derived from the property apportionedmine the value income to
District Courtwife, are in to decide whether thepositionthe we not

issue.abused its discretion on this particular
Charleythe decision thatthe next issue we will reviewaddressingBefore

and children reside will to deter-applylaw of the State where the spousethe
decision on thisCharleyWe reverse thealimony.mine the standard for

State laws do not control domestic relations within ourparticular point.
Lee, (1959).Williams v. 358 U.S. 217 State laws are usedjurisdiction. only

the Courts of the Nation to decide issues of firstby Navajo legal impres-
law in Tribalsion. If Nation State CourtsNavajo applythe Courts of the

often, then our would be only images Anglotoo courts mirror of courts.
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The counsels of record in this case must laws whenignorenot caseNavajo
issues. The soul Tribaladdressing legal Navajoof this Court is to apply

law, where our custom and Weneed toespecially tradition are appropriate.
and inpromote uniformity, consistency Navajopredictability developing

law. StateapplyTo law to determine create confusionalimony onlywould
and even forum if in Ari-encourage For the liveshopping. example, parties
zona, choose to file in Mexico becausethey may merelytheir action New

believe the in relief.they Navajo courts that state “better”provide
In fairness the in Charleyto court it should be out that at thepointed

time Charley was decided the to theNavajo required applyCourts were
law of the state in which the ifsittingcourt was there was no applicable
Federal or Navajo 1985,law. In the Reform Act of this requirementJudicial
was abolished. N.T.C.7 204 now makes of law discre-application state§
tionary with the courts. This allows the Courts to andNavajo adopt

law that best meets thedevelop needs of the ItNavajo people. preventsalso
various courts within the from dif-Navajo system being required to apply
ferent law.

Issue II. Did the District Court abuse its discretion in awarding alimony
to the an unlimited time period?wifefor

The divorce decree requires the husband to to the wife inpay alimony
$500.00the amount of per month “until further order of this court.” Once

a court has determined that in a andalimony case isparticular necessary
the court order it until theappropriate, may paid court makes other orders

the amountmodifying or all the trialstopping payments together. Often
court is unable to see into the future and know the exact date on which ali-
mony will no be needed. Anlonger award “until further of court”order
allows either to file aparty motion to the award ifmodify circumstances
change the decree. Certainfollowing alimony awards are limited byalso
the death or remarriage of the receiving spouse.

This Court believes the appellant may have thought the words “perma-
nent meant the awardalimony” could never be This is fre-changed. phrase

used in state courts toquently distinguish an award in a finalalimony
decree from the temporary the courtalimony may allow while the case is

indefinite,Whether the ispending. alimony labeled or itpermanent may
be to futuresubject bymodification the court.

This action is remanded to the districthereby court to hold an eviden-
maketiary hearing findings (1)and of fact to determine the beincome to

derived (2)from the income producing and the amount of ali-property
inmony awarded the case at hand. The award alimonyof should be

awarded consistent the guidelineswith set forth in this Opinion.
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Navajothe NationCourtSupreme of

Resources,Division of Appellant,NationNavajo
vs.

Felix Spencer, Appellee
1, 1986Decided December

OPINION

Tso, Austin,and.Bluehouse AssociateJustice,Before Chief Justices.

Riordan, Harrison, Esq., NavajoA. and Gerri NationEsq.,William J.
Rock, Appellant;WindowDepartment Justice, VirginiaArizonaof for

Services, Inc., Rock,Window Ari-Esq., DNA-People’sDuquet, Legal
Appellee.zona for

Austin,bydelivered AssociateOpinion Justice.

toThis case concerns the Court’s review anSupreme jurisdiction appeal
final decision of to theacting pursuant Navajofrom a an Appeal Authority

thatPersonnel Policies and Procedures. We believe the dispositionNation
302, as it is codi-hinges uponof case the of 7 N.T.C.interpretationthe §

Actfied in the Reform of 1985.Judicial
hisfacts that Felix was fired fromAppellee SpencerThe showpertinent

30,Division of Resources on March 1984.job Navajowith the Nation
Per-hearing Navajoa to the NationSpencer requested grievance pursuant

Procedures, to Title of thesonnel Policies and which is Twoappended
was the Tribal GrievancehearingTribal Code. The held beforeNavajo

16,1985.Committee inThe Committee decided favor ofJuly Spencer.on
The the Committee’s decision toappealedDivision of ResourcesAppellant

athe of the Nation. Chairman’s OfficeNavajo appointedChairman The
Appealthe Tribal Council’s Committee asNavajo Advisorymember of

the After the Author-to hear theAuthority appeal. hearing appeal, Appeal
thein favor. then clarification ofity Spencer’s Spencer requesteddecided

led to before a secondAuthority’s hearingdecision which anotherAppeal
28, 1986, alsoAuthorityOn secondAuthority. AppealtheAppeal April

109
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1986,28,in Maydecided favor. On the Division of ResourcesSpencer’s
an that the hisalleging Appeal Authorityfiled exceededappeal authority

forthas set in the Nation Personnel Policies and Procedures.Navajo
filed a motion to dismiss the theSpencer appeal alleging that Supreme

lacked theCourt to hear Weset the forjurisdiction appeal. case oral argu-
toments decide whether the Court hasSupreme jurisdiction to review a

final decision of the Appeal Authority.
The Tribal Council created theNavajo Navajo SupremeNation Court

itand directed the to hear andSupreme Court render decisionsappeals
law,based the andupon equity, Navajotradition. Tribal Council Resolu-

tion, The guaranteedCD-94-85. Tribal Council fulfillment of its inten-
by basing jurisdictiontion the Court’s on theSupreme same statutory pro-

visions that it used to create Highthe Court. theConsequently, Supreme
Court can and inacquire onlyexercise the mannerjurisdiction prescribed

Tribal inthe Council Title Sevenof the Tribalby Navajo Code.
The Tribal hasCouncil authorized the Court toSupreme accept and

whichonlyreview cases have satisified andappellate requirements, those
which for writs.petition extraordinary This restriction has enabled the
Tribal Council to create a Supreme Court with jurisdiction.limited

al.,Chuska Company Commission,v. TheEnergy Navajo Tax et 5 Nav.
(1986).R. 98 In thecomparison, District Courts of the Navajo Nation are

generalcourts of jurisdiction.
The Court’sSupreme of andacquisition jurisdiction the limitations

under which that is exercised v.jurisdiction explainedis in Bradley,Nez 3
(1982).Nav. R. 126 There Chief said:McCabeJustice

courts, courts,trialAppeal unlike or district limited in the theyare kinds of cases
They statute,usually get authorityhear. their to act from a constitution or and they

expresslyare limited set forth in . .powersto the those laws. .Within the Navajo
Nation, jurisdiction fixed,the of the Court of is andAppeals expandedlimited
only through the action of the Navajo Tribal Council.

3 R. atNav. 129. These will our examination ofprinciples guide the sta-
intutes the Reform Act of 1985 as relate case.to thistheyJudicial

The Division filed its of allegingof Resources notice appeal Supreme
jurisdiction (a)Court under 801 the Reform7 N.T.C. of Act of§ Judicial

(a)We with the isdisagree1985. 7 N.T.C. 801 not theAppellant. §
(a)Court’s statute. 801jurisdictional 7 N.T.C. establishes theSupreme §

Instead,limits and the for a notice ofrequirements filingtime theappeal.
of thebasis Court’s is located at 7 N.T.C.Supreme appellate jurisdiction §

Commission, al.,Tax et 5Chuska v. TheEnergy Company Navajo302.
(1986). in terms:granted followingR. 98 is theNav. Jurisdiction

Generally302.Section Jurisdiction —
judgmentsjurisdiction appealsCourt shall have to hear from finalSupremeThe
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and other final orders of the District Courts of the andNavajo Nation such other
provided byfinal administrative orders as law. The CourtSupreme shall be the

Court of final resort.

The first of section 302part allows an aappeal of final ajudgment of Dis-
trict Court theprovided conformsappeal (a).to 7 N.T.C. 801 This part§
of section 302 is not at issue here. Our issue concerns the second part of
section 302 which permits from finalappeals administrative orders. Spe-
cifically, does 7 N.T.C. 302 anpermit of theappeal final§ decision of an
Appeal who hasAuthority, acted pursuant to the Navajo Nation Personnel
Policies and Procedures? The answer is embedded in the words “as
provided by law” in section 302.

The Division of Resources that underargues general principles of
administrative law the Court hasSupreme power to review the final deci-

thesion of thatAppeal Authority. Spencer’s response generalis principles
of administrative law are because theinapplicable Nation hasNavajo not
enacted an Administrative Procedure Act. We disagree with the Division of
Resources Theon this Court’spoint. Supreme appellate jurisdiction is not
derived from general principles governing administrative law. The

andSupreme Court can exercise inacquire jurisdiction only the manner
dictated theby legislativethe laws enacted by body.

302,Spencer contends that under section the Court hasSupreme juris-
diction finalto review those administrativeonly decisions which have been
expressly provided byfor statute. Spencer’s interpretation requires that a
statute for an from a finalexpressly provide appeal administrative decision
to the Court. It is thatSupreme Spencer’s position not all final administra-
tive decisions are to theappealable Supreme Court. The Division of
Resources a different of “asproposes meaning provided law.”by According
to the Appellant, merelythose words removed District Court jurisdiction
over certain areas andlike taxation workmen’s and it effec-compensation,
tively gave the Court exclusiveSupreme jurisdiction over those areas.

The Court must and construe tribalinterpret statutes to effectuate the
intent of the Tribal Council. Ambiguous statutes may require examining
extrinsic material such as the legislative record to ascertain the Tribal
Council’s intent. Plain and unambiguous statutes will be effect asgiven
written.

that theWe believe provision providing for from final adminis-appeals
in First,trative decisions section 302 is andplain unambiguous. we dis-

Division ofagree with the Resource’s 302. Theinterpretation of section
result in the and theAppellant’s interpretation may District Court

exercisingCourt concurrent in those areas in whichSupreme jurisdiction
section 302 did remove Districtnot Court This will createjurisdiction.
confusion and Nextjudicial efficiency. we withimpede agree Spencer’s

Aninterpretation of section 302. from a final administrative deci-appeal
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for anprovidesif a exists which expresslyis statutepermitted onlysion
intentthe Tribal Council’sclearlyCourt. This wasto the Supremeappeal

decision is consistent with Spencer’sit enacted section 302. Ourwhen
are to theappealablefinal administrative decisionsthat not allposition

Court.Supreme
agenciesadministrativecertainTribal Council has establishedThe

Court topursuantto the Supremeare appealablewhose final decisions
law include work-byareappeals providedareas in whichstatute. Those

Tribalelections, taxation, and labor. The Councilmen’s compensation,
final administra-for ofappealsto expressly provideknows howobviously

Procedures, and theandThe Personnel Policiesbytive decisions statute.
fail to pro-have beem promulgated,under which these Proceduresstatutes

to the SupremedecisionAuthoritya final Appealvide for an ofappeal
under the cur-lacks jurisdictionthat the CourtSupremeCourt. We hold

Authority.decision of the Appeallaw review a finalrent to
in thisexercise jurisdictionthe Court toSupremeIt is forinappropriate
in theTribal Council. Perhapsfrom thecase without clear authorization

an Administrative Procedurewill enactfuture the Tribal CouncilNavajo
Until that Actagencies.from administrativeAct which will govern appeals
its juris-to “create” ownthe CourtSupremeit is forreality, inappropriateis
If the Appel-has not spoken.in the Tribal Councildiction an area where

conducted outsidehave beenthat the grievance proceedingslant believes
in forums.law, appropriateremedies availablethe then it has other

is dismissed.theAccordingly, appeal
concur.Bluehouseand AssociateChief Tso JusticeJustice
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Supreme Navajothe NationCourt of

Mustach, Appellant,Jonas
vs.

Board Appellee.The of ElectionNavajo Supervisors,
22, 1987Decided January

OPINION

Tso, Austin,Justice, Bluehouse and AssociateChiefBefore Justices.

Tso,Esq., theRaymond Crownpoint, Appellant;New Mexico for JuneL.
Rock,Lorenzo, WindowEsq., Navajo Department Justice,Nation of

the Appellee.Arizona for

Per Curiam.

Mustach,This is an election case in the Appellant,which Jonas
theby Appellee,the dismissal of Statement of Grievanceappealed his

13,on OctoberBoard of Election We heard the caseNavajo Supervisors.
1986, a specialand the next we the Board and orderedday reversed
election.

Grievance, voting irregulari-fourallegedMustach’s Statement of which
elections, onfiledMesa wasties at Red the 1986Chapter during primary

Tribal22, a the Navajo1986. Mustach had been candidate forAugust
to thepresentedCouncil in the 1986 The Statement wasprimary elections.

26, There1986.AugustBoard at its in New Mexico onmeeting Gallup,
thatin recommendedBoard, a vote six and zeroby opposed,the of favor

allifcase, all officialspoll“further thisinvestigatethe staff contact [sic]
BoardSupervisors,are not.” Board of ElectionNavajoaccusations true or

Minutes, 26, recommendationThe Board’sAugustdated 1986.Meeting
offi-from and pollstatements voterscompilation personalresulted in a of

Chapter.cials with the Red Mesaassociated
voted, in1986, six4, theywhenmet onThe Board again September

However, Boardtheto case.and zero dismiss Mustach’sopposed,favor
“aand requestdismissalto theoption appealMustach analso allowed

115
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15hearing dayswithin before the Board of ElectionNavajo Supervisors.”
Minutes,ofBoard Election Board datedNavajo Supervisors, Sep-Meeting

4,1986.tember Mustach was notified of the decision to byBoard’s dismiss
9,1986.Septemberletter dated In thepart letter advised Mustach that “the

grievance youstatement of filed does factsby not contain to allow the
Board whether is in mayto determine a recall order. You arequest hearing

dayswithin of ifreceipt you15 of this letter so desire.”
9,1986,On requested hearingMustach a before the Board.September

grantedThe Board the and thehearing hearing was scheduled for Septem-
17,ber Mustach1986. was notified of the in the latehearing evening of

16,1986. followingThe Mustach at theSeptember day hearingappeared
with andhastily gatheredsome witnesses without counsel.

hearingThe six Boardproceeded before members.1 After testi-hearing
witnesses,each of the themony from Board into executive ses-adjourned

case,sion to thediscuss and to formalize a while inApparently,decision.
session,executive three of the Board told”members “were not to vote on

the final decision. of Tr.Navajo Board Election at 31. TheSupervisors,
three Board members were all thenon-voting Navajomembers of Tribal

NavajoCouncil. Board of Election Tr. 31.Supervisors, Uponat reconven-
ing, remainingthe three Board members voted to dismissunanimously
Mustach’s case. Mustach to dismiss thewas notified of the Board’s decision

22,case datedby followingletter 1986. The MustachSeptember day
Board, 2,requested rehearinga before the which was denied on October

1986.
Mustach filed his 7,1986.notice of on October Weappeal granted the

on initialappeal (1)three issues: are thewho Board of Election Supervisors
and the of Commissioners; (2)Board Election what percentage of the
Board / Commissioners a quorum,constitutes and is thewhat rule where the

is on quorum; (3)law silent and whether the byaction taken the Board on
17, 1986, anSeptember act,constitutes official and is therefore valid and

binding. When the Court thereviewed initial thesepleadings seemed to be
However,the only issues. as briefs filed,and documents wereresponsive and

as the heardCourt oral thearguments, Court of abecame aware fourth issue:
whether Boardthe had proceduresfollowed the for resolvingestablished an
election incontest this Courtcase. The will decide these four issues in this
Opinion.

The Navajo Board of Election threeSupervisors undergonehas name
since itschanges creation in 1966.2 Counsel for the Board has edu-diligently

Navajo1. In the Tribal the ten. nine mem-Council fixed Board at1984, PresentlyMembership
the Boardbers with one Three of the Board members are alsoninecomprise vacancy. present

Navajomembers of the Tribal Council.
a) b)2. Navajo NavajoThese have been the names: Board Electionof of the Tribe;Supervisors

c)Election and Navajo ofCommission; Board Election Supervisors.
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inbackgroundthe Board’schanges, includingon thesecated the Court
Electionis that the Navajothe now awareCourtgeneral. Consequently,
the sameareSupervisorsBoard of ElectionNavajoCommission and the

Reso-Navajo Tribal Councilits name. Seebeingthe latter officialwithbody
lution, CAU-38-84.

the the lawsaddress the issue to Board’s adherence topertainingWe now
Theof contests and Tribaldisputes. Navajothe resolution electiongoverning

regulationsthe Board to establish and enforce rules andCouncil authorized
ofelections. 11 N.T.C. One of the duties theNationgoverning Navajo §52.

arisingand resolve all and fromdisputesBoard is to hear election contests
§51A(7).11 N.T.C.Nation elections.Navajo

elec-resolvingThe Board is mandated to follow certain whenprocedures
11tion and These are established at N.T.C.disputes. procedurescontests

(b), (c), (d),§51A(7)(a), (e),and and are as follows:

(a) election,days complained complaining per-Within ten of the incident of or the the
why thesettingson file the Board a statement the he believesmust with forth reasons

If, face,complied its the of election con-election law has not been with. on statement
law, thebytest insufficient under the election the shall be dismissedis statement

Board.

(b) dismissed, hearinga withinIf the election contest is not Board shall conductthe
sup-and15 thereafter to determine if the in the statement are truedays allegations
andhearing,At the the contestantported by disputethe law.3 election contest or

shall haverespondent may appear person through legalin or counsel. The contestant
allegations disputeof in of contest orprovingthe burden the contained the statement

evidence, isby stringent proofof the a burden ofpreponderancea unless more
required by provisionsother of the Law or Tribal Code.Election

(c) If, hearing, allegationsit is unclear the in the statement are trueafter the whether
not, complainedinvestigatethe shall further the matter about.or Board

(d) hearing maytheorallyrender its at the conclusion of orThe Board shall decision
specified byrequest to within a time the Chairmanparties periodthe submit briefs

Board, and issue a written decision thereafter.of the

(e) appeala file a notice ofappealto from Board decision mustpartyA who wishes
(10)days after the decisionSupreme Navajoof the Nation within tenwith the Court

is made.4

a)subject hearingIf3. is to two the election contest is not thedismissed,This interpretations:part
b) Ifheld 15 after the Statement of Grievance is or the electionmust be within con-filed;days

hearingthe be held 15 after totest not must within the decision not dismissdismissed,is days
The this is not anthe Grievance is entered. of issue before theStatement of partinterpretation

will be left to the Board.therefore clarificationCourt,
Navajoare of Civil Pro-4. Board and all advised that our new RulesThe Appellateappellants

final to thethat the attach a of the Board’s decision noticeRulecedure, 7, appellant copyrequires
the a final written decision.of means that in each Board must entercase,Thisappeal.
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Court,The of the Board,function when reviewing the action of the is to
determine whether the Board abused its discretion or failed to follow its proce-

v. 4June, (1983);dures. Nav. R. 79 Williams v. The Navajo Elec-Johnson
Commission,tion 5 (1985).R. 25Nav. While thereviewing for Board’s com-

withpliance procedures,its we must decide if inalso the Board resolving the
election or rightscontest violated thedispute, of the contestant.

Mustach’s is withrepletecase evidence thatshowing the Board failed to fol-
low the law on resolution of election contests and The isdisputes. Board
required to review the Statement of Grievance on its face for undersufficiency
the upon (7)(a).election law 11presentation. N.T.C. The Board then§51A

Statement,must either dismiss the or if is dismissed,the Statement not sched-
ule a thehearing on merits of the allegations contained in the Statement. 11

(7)(a) (b).N.T.C. and§51A
The Board’s first ofviolation the election law occurred itswith failure to

a hearingschedule for Mustach after ofnondismissal Mustach’s Statement.
schedulingInstead of the required hearing, the Board committed another vio-

by orderinglation an investigation allegationsinto in the Statement. Under
law,the an investigation succeeds the andhearing, justified “[i]f,is afteronly
hearing,the it is unclear whether the in theallegations statement are true or

§51A(7)(c).not.” 11 N.T.C.
4,1986,On theSeptember Board decided to dismiss Mustach’s Statement.

This decision atwas arrived after the Board thereviewed reports compiled
investigation.from the The third violation occurred when the Board failed

to Afinalize its decision to dismiss. final decision at this would havepoint
to Court,allowed Mustach toimmediately appeal Supremethe and the

would have beenappeal reviewed and heard in mid September.
decision,entering 4,Instead of a final Septemberon the Board allowed the

linger advisingcase to by Mustach to a beforerequest hearing the Board
15 days.within This followed aby 9,1986,was letter dated whichSeptember

also advised requestMustach to a “ifhearing you so desire.” There lied the
fourth of theviolation election law. The law the to hear-required Board set a

§51A(7)(b).11ing for Mustach. N.T.C. does placeIt not the burden upon
Mustach, contestant,or requestto a beforeany hearing the board.

The established for of election andprocedures disputesresolution contests
Council,were not intended to be withdiscretionary the Board. The Tribal for

reasons of due speedingand resolutions of election and dis-process contests
thatputes, proceduresintended these be Therefollowed. are other obvious

generalreasons: election ballots for the election must inbe wellprinted
election;advance of the ofgeneral resolution a election contest isprimary

elections;limited to the time between the andprimary general reso-delaying
candidates;lution the inof contest results reduced time for and thecampaign

often incur financial We hold that theparties unnecessary expenses. Navajo
inBoard of Election failed to follow the election lawSupervisors resolving
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of Grievance. The failure to follow the election law wasMustach’s Statement
to Mustach.highly prejudicial

1968,25 §1302(8), guaranteesThe Indian Civil Act of U.S.C.Rights pro-
in Wehearings agencies.cedural due before tribal administrativeprocess

a this rea-know that the Nation does not constitution. ForNavajo possess
son, it is incumbent the Nation Courts to theupon Navajo preserve concepts

MacDonald, (1978).Halona v. 1of due of law. Nav. R. 189 Proce-process
Act,under the Indian relatesRights requisitedural due Civil to theprocess,

of to effect aproceedings seeking deprivation libertycharacteristics of or
(1986).v. 5 Nav. R.Jumbo, 75property. Yazzie

andprocessProcedural due notice an to beencompasses opportunity
heard a tribunal. v. Id. Dueproper Jumbo, process requiresbefore thatYazzie

ingivennotice of be advance of the scheduled datehearing sufficiently of
that thehearing, so will have reasonable time toparty prepare.

case, inIn this Mustach was notified of the the late andhearing evening
a few hours before the scheduled time for The results were asonly hearing.

had timeMustach no to locate counsel and little time to con-expected. very
tact and witnesses. Mustach at theprepare appeared hearing totally unpre-

theexactlyto his case. These are results which duepared present process
that,must These circumstances lead us to hold under theprotect against.

above, wasenunciated Mustach not afforded dueprinciples process.
the Board’s quorumThe final two issues concern andrequirement,

17, 1986 decision the Boardwhether the of was valid. We holdSeptember
17, 1986a therefore itsquorum, Septemberthat the Board lacked decision

is invalid.
The rule is that in the absence of special rules of procedure aadopted by

anbody, so,or for it outside theadopted by power having right to do its
isprocedure governed by parliamentary law. 59 2d ParliamentaryAm.Jur.

§3; §4;Law LawParliamentary McCormick v.67A Board Educa-C.J.S. of
tion, etc., 648, 299, (1954).P. 2d58 N.M. 274 308 Title 11 of the Navajo

specificTribal Code does not contain rules of procedure for ofmeetings
the Board of Election CounselNavajo Supervisors. for the Board has

that,us because rules of haveprocedureadvised not been adopted theby
Council,Board and the Tribal theby Navajo procedure for Board meetings

conducted using generaland have beenhearings parliamentary law. Brief
at We thatagree parliamentaryfor 6. law isAppellee whereappropriate

the Board has not rules of for Boardadopted procedure meetings.
A quorum of a constituted must belegally body present at a inmeeting

to validate itsorder action or to transact business. Parliamen-67A C.J.S.
§6b; Education,tary Law in McCormick v.Summary quoted Board of

etc., Id. A in the absence of a statutequorum, defining quorum,or rule a is
the limitedof a definite or number of members. 67Amajority C.J.S.

Products,Parliamentary §6b;Law Federal Trade Commission v. Flotill
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Inc., Thus, nine Board mem­179, 183 (1967). presentfive of the389 U.S.
transactingof business.purposea for thequorumconstitutebers would

membersthat, six the nine Boardis because ofThe positionBoard’s
quo-had a sufficient17, hearing, legallyitthe 1986Septemberattended

with which weargumentAhearing. plausiblean officialrum to conduct
for trans-quorumindeed be awouldmakeupThe 17disagree. September

hearing.Mustach’sother thanbusinessacting any
rule of parliamentaryfails to anotherrecognizeThe Board’s position

theinterest cannot be counted forbecause oflaw: “Members disqualified
of the 67 Aquorum.”or amaking quorum, majorityof apurpose C.J.S.

Hecksher, (1917).Here thev. 240 F. 863§6b;LawParliamentary Enright
final deci­votingfrom on thedisqualfiedwho werethree Board members

Mustach was also a member ofTribal Council members.sion were Navajo
the Tribal Council.Navajo

17,1986 reflects ofhearing disqualificationthe SeptemberThe record of
TribalNavajomembers: “Members of Coun-the three Tribal Council [the]

were toldHaskie, and Mr. to be excusedBradleyMr. Milfordcil, [sic]Mr.
Board of Election Tr. at 31Navajo Supervisors,decision.”makingfrom

ours). matter that the three Board mem-disqualifiedIt does not(emphasis
hearing.” Brief forduring grievance Appelleethe entirebers “were present

the three Board members were dis-factor is thatdeterminingat The7.
to a conflict of interest. Thethe final decision duevotingfrom onqualified

members and Mustachthe three Boarddisqualifiedarose becauseconflict
conflict,a theTribal Council. ToNavajo preventmembers of thewere all

a of non-comprisedbefore Boardshould have been conductedhearing
from a enteredresulting hearing bydecisionAnyTribal Council members.

is invalid.alacking quoruma Board
14, 1986, we asked the topartiesand on Octoberarguments,After oral

the nearness of the generalconsideration forremedy speciala withsuggest
Red Mesa chap­election for theThe that aagreed specialelection. parties

Thus, agreement,reflects thatfeasible. our orderter would be the most
ofdisregardfor the Board’sdecision to redress Mustachand also our own

decision toSupervisors’sBoard Electionthe election laws. The ofNavajo
reversed, elec­and a specialof Grievance isdismiss Mustach’s Statement

tion ordered.
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Navajo NationSupreme Court theof

child,A.O.,In the Matter of: a minor

No. SR-AN-248-86
Nation, Appellant,The Navajo

vs.
O’Hare,Bryan Appellee.

10, 1987FebruaryDecided

OPINION

Austin,Tso, AssociateBluehouse andJustice, Justices.Before Chief

Miller, andEsq. Daryl June, Esq., NavajoWilliam E. Nation Prosecu-Jr.,
Rock, Mason,Appellant;Window theOffice, Jaytor’s Arizona for James

Mexico the Appellee.NewGallup,Esq., for

Per Curiam.

Office, appealedNation its Prosecutor’sNavajo throughThe Appellant,
thebyChildOf AAdjudication Dependentof its Petition Forthe dismissal
theto decide whetherCourt. We thegranted appealChildren’sShiprock

Child Dependencyhave overjurisdictionNation Children’s CourtsNavajo
conductchildren, alleged uponthewhereinvolving NavajoPetitions

theboundaries ofbased, the exterioris occurred outsidewhich the Petition
Reservation.IndianNavajo

cus-in a protractedare involvedAnglo-fatherThe andNavajo-mother
New Mex-district court ofchild in the stateconcerning thetody dispute

Mexico, tookNewmother, Albuquerque,been inlivingico. The who had
the Navajoarea ofchild to the Shiprockthe child and returned with the

thereafter, the motherShortlyorder.Nation in violation of a state court
inChildOf A DependentAdjudicationinitiated the of a Petition Forfiling

Children’s Court.Shiprock
filed the Peti-Office15,1986, Prosecutor’sOn the NationNavajoJune

father,theabusedsexually bythe child had beenalleging Navajotion that
Mexico,Newin Albuquerque,had occurredallegedand that the abuse

121
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Indian Reservation.of Navajois the exterior boundaries thewhich outside
had jurisdiction,Courtalleged that the Children’sShiprockThe Petition
Children’s Code.(1985), the NationN.T.C. of Navajoto 9pursuant §1055

an1986,30, ex-parteCourt enteredOn the Children’sShiprockJune
ofNavajothe the Divisioncustody of child togiving temporaryorder

made a ward ofWelfare, and child bethe Court also ordered that theSocial
the Children’s Court.Shiprock

Peti-29,1986,1 O’Hare, to dismiss theBryanOn the movedJuly Appellee,
waslack of the sexual abusejurisdiction by arguing allegedtion for that

Mexico, jurisdictionin New is beyondwhichAlbuquerque,“committed [the]
the the MotionShiprock Appellee’sof Children’s Court of Nation.”Navajo
Dismiss, dismissal the29,1986.filed The also underJuly Appellee soughtto

Act, Nation was notNavajoUniform Child because theCustody Jurisdiction
inchild,of the the child had not resided Indian Coun-the home state because
29,1986.Dismiss, TheJulyMotion to filedsix months. Appellee’sfortry

the day,Motion to was taken under advisement and nextAppellee’s Dismiss
30,1986, the foron the Children’s Court dismissed PetitionJuly Shiprock

Mexico authorities.lack of and the child was released to Newjurisdiction,
mustUnited States Court has said that Indian Tribal CourtsThe Supreme

National Farmersfirst to determine theiropportunity jurisdiction.have the
Indians, et al.,Cos., 845,Union Insurance Tribeet al. v. Crow 471 U.S.of

(1985).105 case ofAlthough questionS.Ct. 2447 that dealt with the whether
a executiongranted againstfederal district court had anproperly injunction

where, here,is asof a tribal court the rulejudgment, equally applicable
jurisdictions.child had been filed in threeconcerning separateactions the

One case is of New determine child’spending in the state court Mexico to the
custody following a The other an for a Writ ofApplicationdivorce. was

Mexico,filedHabeas in federal district court of New to theCorpus, compel
father,to child its enjoin any proceedingsNation release the to and toNavajo

concerning The third is thein Children’s Court the child. actionShiprock
Court,in Children’s is the thisdependency petition subjectwhich ofShiprock

appeal.
the initiated jurisdictions involvingof in otherRegardless proceedings

child, Court to decide itsShiprock duty jurisdic-the Children’s had athe
record,Our review of the Children’s Court and the orderspecificallytion.

Petition,the leads us to conclude that the order was entereddismissing
The order itselffinding necessaryfacts to determine jurisdiction.without

presiding Judgethe of the Children’s Court was with1. On this same serveddate, Shiprock
Injunction,Writ Habeas beenSummons and an for a of and which hadApplication Corpus

in Thefiled the the United States District Court for the District of New Mexico.by Appellee
Injunctionhearing Augustand foron the for the Writ had been scheduled 1,1986application

New Mexico.in Albuquerque,
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the Peti-dismissingdoes of fact which wouldfindings justifynot contain
tion jurisdiction.for lack of

A a decidefor Nation Children’s Court is topreliminary inquiry Navajo
matter the case. matter juris-whether it has ofsubject jurisdiction Subject

in the Nation Chil-Navajodiction child cases is vesteddependencyover
(1985): Court§1055(1)dren’s of 9 “The Children’sCourts virtue N.T.C.by

Chil-shall of all under theoriginal jurisdiction proceedingshave exclusive
. . . . .”Atdren’s a child be a. child.alleged dependentCourt in which is to

as15(E) (1985), a is defined§1002, dependent9 subsection childN.T.C.
Thus,. his . . .” theone has been. abused by parent.“who .sexually

if the that thepetition allegesChildren’s Court must decideNavajo Nation
case,child. Nationminor is a In this the Petition of thedependent Navajo

has the child has father.that been to sexual abuse thealleged subjected by
The Children’s has subjectCourt therefore matterShiprock jurisdiction

Nation’sover the Petition.Navajo
§1055(4) (1985),then shifts determineto N.T.C. toinquiryThe 9

Nation has over theNavajo jurisdictionwhether the Children’s Court
§1055(4)of mat-custodychild. The first deals with overpart jurisdiction

discuss is the finalters. We will not in this Our concerncustody appeal.
determines§1055(4) which the Children’s Courtpart Shiprockof whether

child,has the A.O. Thejurisdiction over thedependency petition involving
as follows: shall juris-statute reads “The Children’s Court have exclusive

theor is withinany Navajodiction over child who resides domiciled
Indian Children’swho is a of theNavajo Country,borders of or ward

§1055(4) that the(1985).N.T.C. have acknowledgedCourt.” 9 The parties
Navajochild blood child is in theis of one-half and the enrolledNavajo,

is afacts,these can conclude that A.O.undisputed onlyTribe. With we
§1055(4).for ofpurposeschildNavajo

theus,the record are unable to determine eitherBased before weupon
child, child, wasthe or the childresidence of the domicile of the whether

Court,a ward of the to N.T.C.pursuantmade Children’s 9properly §1405
fact, to decide(1985). these crucial of we are unableLacking findings

thejurisdiction depen-Children’s Court had overShiprockwhether the
child,concerning the A.O.dency petition

Nonetheless, the Nation Children’sguidewe must set this rule to Navajo
the Nation Children’sNavajoIn a child case underdependentCourts:

domicile,(residence, court) in N.T.C.factors ward of 9Code, if of theany
evidence,a the then the Children’s§1055(4), preponderance ofproven byis

child, even con-allegedover where theNavajohas thejurisdictionCourt
the ofoutside exterior boundariesduct rise to the occurredpetitiongiving

inhave is justifiedthe Indian Reservation. The rule we establishedNavajo
inin its children. Congress,Nation’s interestlight Navajo recognizedof the

Act, §1901(3), (1978), has9 STAT.3069the Child Welfare 25 U.S.C.Indian
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there is no resource that is more vital to the continued exis-found “that
. . .”Indian Tribes than their children. The mostintegrity pre-tence and of

Nation is indeed its children.Navajo Having recog-of thecious resource
Tribal enacted the Nationthis, Navajo Navajothe Councilnized

Code, of the Nation.Navajoto this vital resourceprotectChildren’s
reversed, and the case is remanded tothe Petition isdismissingThe order

§1055(4)if the inanyChildren’s Court to determine of factorsthe Shiprock
exists, with thisand for consistentproceedings Opinion.
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NationNavajoCourt theSupreme of

the of:ContemptIn Matter of
Kee MannYazzie

20, 1987Decided February

OPINION

Iso, Austin,Justice, Bluehouse and AssociateChief Justices.Before

Esq., theWashington, Flagstaff, Appellant.Arizona forJoe

Austin,bydelivered AssociateOpinion Justice.

Mann,The KeeYazzie an order of theappealed CrownpointAppellant,
him in direct criminal contempt disobeyingDistrict which held for aCourt

urges (1)Mann reversal on points:of habeas twocorpus. Appellantwrit
(2)to issue the habeas andlacked venue writ of corpus;the district court

him forsummarilyerred in punishing contempt.the district court
the child a a27,1986, petitionthe mother of filed for writ ofOn March

District Court. TheCrownpoint petition allegedhabeas in the thatcorpus
his childhad refused to return born-out-of-wedlock toMannAppellant

corpusvisit. That same a writ of habeasfollowing day,mother a briefits
Mann to the childbring before thecommanding Appellantwas issued
4,1985.on AprilDistrict CourtCrownpoint

in4,1985, pro-se,Mann court and with-April appearedOn Appellant
mother then to have MannCounsel for the moved Appellantout the child.

for the court’s order to have the child beforedisobeyingin contemptheld
motion,date. the the districtresponseIn to withoutjudgethe court on that

Mann withguilty interfering judicialfound ofhearing, Appellantfurther
Code, The record doesthe Criminal 17 N.T.C.underproceedings §477.

Mann was advised of the criminal contemptshow Appellantnot that
his con-explain alleged contemptuousan tocharge, given opportunitynor

the convictionuponis devoid of the facts which forduct. The record also
towas based. Mann was sentenced aAppellantdirect criminal contempt

MITTIMUS,$100.00. datedfine See ANDof a ofpayment JUDGMENT
4,1985.April
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I. Venue

26,Mann contends that Rule Rules Proce-Appellant Navajo of Civil
dure, reversal, that,our because thatrequires rule mandates “an action
shall be filed in inthe district which defendant resides or in theany which
cause of action Brief for at 1.arises.” MannAppellant Appellant argues

district,that at the time inthe was filed he resided Tuba andpetition City
district,the cause of inaction arose Window Rock because that was where

the mother released of thecustody child.
isof a court not the same venue of aas court.Jurisdiction Jurisdiction

merits,refers ato the of Nation to decide apower Navajo court case on its
while venue refers the district in case mayto which the be heard. Venue is

(Win-procedural Lynch,and not v. 3jurisdictional. LynchSee Nav. R. 219
1982).dow Rock D. Ct. Reversals are where aappropriate district court

a matter which itadjudicates over lacked jurisdiction.
Venue is a asserted inby the whose favor it toprivilege party runs have

the incase tried a convenient forum. Venue waived if theis who holdsparty
the fails theprivilege timely objectto to venue in district in which the suit

26,had been onbrought. Mann’s reliance Rule Rules ofAppellant Navajo
Procedure,Civil is but he has to show that aproper, failed he made timely

to in theobjection venue District Court. The record showsCrownpoint
that firstMann raised the issue in hisAppellant venue motion for recon-

then,sideration of the him inadjudging contempt. Byorder the circum-
stances issuanceresulting in the of the of habeas had beencorpuswrit
resolved, and the had been We Manncase dismissed. hold that Appellant

Court,has failed to to intimely object venue the DistrictCrownpoint
thereby in a waiver of his venueresulting privilege.

II. Contempt

Navajo Nation courts have inherent topower punish for ofcontempt
their and coerceauthority to theircompliance with orders. In the Matter

Tuchawena,Summary Leonard R. 2Contempt (1979);Nav. R. 85 Inof of:
Sells,Matter Contemptthe Arnold (1985);5 Nav. R. 37 See alsoof of:

Davis,Navajo Nation v. 3 (Window 1982).Nav. R. 248 Rock D. Ct. A
failure to obey a writ of habeas iscorpus contemptuous punish-behavior
able theby court. The of topower Navajo punishcourts for mustcontempt
be exercised within the bounds of due embodied inprocess the Indian Civil

Act,Rights §1302(8)25 (1968),U.S.C. theand Bill 1Navajo Rights,of
(1967) (currentN.T.C. version (1986)).at 1 N.T.C.§8 §3

Contempts criminal,are either civil or and either direct or indirect. In
Summary Tuchawena,the Matter Contempt R.Leonard 2 Nav. R.of of:
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Davis, (Window D. Ct.R. 248 Rock(1979); Nation v. 3 Nav.Navajo85
willpowersexercises its1982). contemptfor which the courtThe purpose

of Klecan,Matter 93is or criminal.the civilcontemptdetermine whether
O’Donnell, (9th2d(1979); v. 759 F. 702637, Perry2dN.M. 603 P. 1094

andare used to1985). preserveThus civil contempt proceedingsCir.
orders, writs,to theand to obediencelitigants, compelenforce the ofrights

areproceedingsthe Criminal contemptand decrees of court.mandates
the court. Matterand vindicate the ofauthority dignitytheused to preserve

(1979); v. Thur­637, Hing.P. 2d accordN.M. 603 1094Klecan,of 93
ston, 92, 416 (1966).2d101Ariz. P. 416

inacts committed the pres­are those contemptuousDirect contempts
those actscontemptuousindirect arecontemptsence of the whilejudge,

SummaryIn the Matterthe of thepresence judge.committed outside of
Tuchawena, 85, (1979); Matter2Leonard R. Nav. R. 87Contempt ofof:

Thurston,Klecan, Ariz.637, (1979); 101Hing v.603 P. 2d 109493 N.M.
(1966). distinction is for92, important416 The direct-indirect416 P. 2d

can of a direct sum­contemptThe court disposeofpurposes procedure.
In the Mat­if the is indirect.contemptwhile it must hold amarily, hearing

Tuchawena,R. 2 Nav. R. 85LeonardSummary Contemptter of:of
(1979).

direct crimi­that Mann was withchargedThe record shows Appellant
The issuehis disobedience of the writ of habeas corpus.nal forcontempt

as criminal was notcontemptthe classified thejudge properlyof whether
aNonetheless, to withproceedour must have discretionjudgesraised.

wethe rule thatin a manner consistent withcharge “purpose”contempt
LeonardSummary ContemptIn the Matterhave above.adopted of:Cf. of

Tuchawena, to(1979) (district have discretionR. 2 Nav. R. 85 judges
acts constitute contempt).determine what

direct-indirect distinction.find it difficult to make thesometimesJudges
his knowl-factsrely beyondis that if the mustjudge uponOur opinion

ofcontemnor, testimonytheuponof the oror the confessionedge, upon
thethencontempt,facts to determine thenecessaryto ascertainothers
theto determine whetherindirect. In a case where it is difficultiscontempt

if the isindirect, contemptis better servedjusticeis direct or thencontempt
indirect.asadjudicated

isordercase, of a valid courtMann’s disobedienceAppellantIn this
the factsknowledge ofThe lackedjudge personalindirect contempt.

It isthe court.broughtchild was not beforeshow thewhywhich would
with-contemptof criminalMann can be convictedthatunlikely Appellant

thatWe have also saidthe of others.testimonyhis confession orout either
Sum-In the Matteris indirect contempt.a to a court orderobeyfailure of

Tuchawena, 85, (1979).2 R.R. Nav. 87Contempt Leonardmary of:
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case, inas in this results loss ofusually prop-Punishment for contempt,
duethen that courts withNavajo complyor It iserty liberty. imperative

in indirect civil orA to beperson allegedinprocess contempt proceedings.
to bemust be have acharges, rightcriminal of court notified of thecontempt

defense,a andcounsel, a reasonable time to preparehavebyrepresented
theirThe contemnor must haveallegedan to be heard.have opportunity

are to indirectapplicablein criminal alsoprocedurecourt. The rules ofday
criminal contempt proceedings.

if behavior occurredA thejudge summarily contemptuouscan punish
the con-is whetherappropriatebefore the judge. Summary punishment

However, Navajois thatcriminal. our opinionis denoted civil ortempt
contempt proceed-in directprotectionscourts must still afford due process

the con-giveof the andings. chargesThe must advise the contemnorjudge
The orderconduct.contemptuoustemnor an to theopportunity explain
constitut-of that the saw or heard the conductjudgemust showcontempt

in the ofpresencethe the was committeding contemptand thatcontempt
contemptfacts theconstitutingthe court. The order must also state the

and the punishment imposed.
isconductWe have said that Mann’sjust Appellant contemptuous

be of indirect criminal con-indirect. Before Mann can convictedAppellant
duea which withhearing compliedhe must have been affordedtempt,

hearing.aprocess. givenThe record reflects that Mann was notAppellant
Therefore his due have been violated.rights processto

In criminal then thecontempt,had the matter been a directcomparison,
The record doescourt must still afford Mann with dueAppellant process.
charges,not show that Mann notice of the or evenAppellant givenwas

allowed an his The record is also devoid ofopportunity to conduct.explain
facts which Mann’s conviction of criminalsupportwould Appellant
contempt.

We hold that Mann’s to due was violated whenright processAppellant
he a We havebeing hearing.was convicted of without affordedcontempt

district adjudgingno choice but to reverse and dismiss the court order
fineMann in direct criminal of court. WhateverAppellant contempt

returned,shall be and the districtMann has to the courtAppellant paid
court record shall reflect a dismissal.

Chief Tso and Associate Bluehouse concurred.Justice Justice



No. A-CV-23-85

Supreme Court the Navajo Nationof

Willie,AlfredJohn, John, and Helen Defendants and Appellant,Jack
and

Yazzie,KeeLarry Appellant,
vs.

Herrick,Russelland Elsie Plaintiffs-Appellees.
3, 1987Decided March

OPINION

Tso, Austin,BluehouseJustice, and AssociateBefore Chief Justices.

W. Washington, Esq., Tuba City, Injathe Appellants;ArizonaJoe for
Nelson, Services, Rock,Esq., DNA-People’sLegal Window Arizona for
the Appellees.

Austin,Opinion bydelivered Associate Justice.

There are inappellants First,two this case. Kee Yazzieattorney Larry
the order whichappeals adjudged him in to informcontempt for failure

Arthur,the district court of the attorney’s fee rule in Hall v. 3 Nav. R. 35
(1980).Second, theappeals same order which denied his motionJohnJack
to collect fees theattorney’s from Russell and Elsie Herrick.Appellees,

The Herricks sued defendants for and dam-personal injuries property
sustained in a two-vehicle accident claim was caused Alfredage they by

sued the that he entrustedtheory negligentlywas onAppellantJohn. John
a vehicle he had and “owned” to Alfred“purchased” Complaint,John.
Count III.

retained Yazzie defend him.attorney AppellanttoAppellant John’sJohn
himagainst plain-answer shows that he moved for dismissal of the suit for

claim, him attorney’stiffs’s failure to state a and to have the court award
trial, to dismiss was and he thengranted,fees. At motionAppellant John’s

fees. The record does notattorney’srenewed his motion for an award of
show, the Herricksnor has counsel for the Herricks shown on thatappeal,

fees at trial. The final order showsattorney’sto the motion forobjected

129
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Order$545.00 in fees toattorney’s Appellantthat the court awarded John.
finalYazzie to draft theinstructed28, attorneyThe courtof 1985.May

district judge.thesigned byorder which was
order, of the Her-final and motionuponafter of theentryTwo months

award of fees.attorney’sto reconsider itsricks, hearingheld athe court
Arthur, Id.,Hall v.reconsideration, precludedcourt found thattheUpon

amended itsThe court thenfees toattorney’s Appellantaward ofan John.
fees were denied to28,1985 attorney’s Appellantto show thatorderMay

is9, that Appellant1985. This is the orderAugustOrder of JohnJohn.
appealing.

hearing,in the reconsideration butYazzie did not participateAttorney
reasonablyYazzie “knew ornonetheless, attorneyfound thatthe court

Arthur, Id.,in Hall v. andthe fee ruleattorney’sknown” ofshould have
9,1985.Augustthe court of the rule. Order ofhe had failed to informthat

inYazzie Theholding attorney contempt.in the courtThis resultedfinding
the contempt charge,Yazziewas not notified ofattorneyshows thatrecord

Yazziewas orderedAttorneyan to be heard.he given opportunitynor was
$25.00, or be for threejailed days.a fine ofto pay

ContemptI.

Nation Courts have inherent for Inpower punish contempt.toNavajo
Tuchawena,the Matter R. 2Summary Contempt Leonard Nav. R.of of:

Sells,(1979); Contempt (1985);85 In the Matter Arnold 5 Nav. R. 37of of:
Mann, (1987);In the Matter KeeContempt 5 Nav. R. 125 SeeYazzieof of:

(1972);Matter Daniel 1Deschinny,also In the Nav. R. 66 Washburn v.of
Mike,(1977); (1978).1 Nav. R. 114 Mike v. 1 R. 183 AndMcKensley, Nav.

criminal,are either civil or andcontempts either direct or indirect. In the
Tuchawena,Matter Summary Contempt Leonard R. 2 Nav. R. 85of of:

Mann,(1979); In the Matter KeeContempt 5 Nav. R. 125Yazzieof of:
(1987). But the court must first determine thealways whether con-person’s

Thus, our issue is whethercontempt. attorneyduct constitutes Yazzie’s
Arthur,failure to the fee in Hall v.attorney’sinform the court of rule 3

(1980),Nav. R. 35 constitutes contempt.
hinder, obstruct,is actany which is calculated toContempt or embar-

rass the court in the administration of or which lessens thejustice, dignity
(5thor of the court. BLACK’SLAWauthority DICTIONARY 288 ed.

1979). A failure to an order of the court is In theobey Mattercontempt. of
Mann, Id.;KeeContempt Washburn v. 1 Nav. 114McKensly, R.Yazzieof:

(1977); See also In the Matter Summary Contempt Leonard R.of of:
Tuchawena, (1979).2 Nav. R. 85 Yazziedid not anAttorney disobey order

court,of the therefore he cannot be held in ancontempt disobeyingfor
order.
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embarrassed,hindered, orin any wayhas YazzieattorneyBut
Attorneyhe did not.Wehold thatadministration of justice?obstructed the
thein the answer to com-feesattorney’s appearedYazzie’sfirst forrequest
objectionanimmediately preparecounsel wouldAn alert opposingplaint.

hisresearch of the law. Yazzie renewedAttorneyand argue inadequate
have immedi-at trial. Herricks’s counsel shouldfor feesattorney’smotion

Arthur, (1980), inmotion, 3 R. 35Hall v. Nav.citingto theobjectedately
Ourfees before the court.attorney’sthe issue ofplacingand thussupport,

attor-his forpresented requestis that Yazzieattorney properlyOpinion
intwice, attorney contemptanholdingfees and we will not condoneney’s

faithgood practice.for
disclose allan torequire attorneyethical considerationsAlthough

Danieltrial, see In the Matterlaws on the issues atapplicable of
has(1972), in this case where counselDeschinny, opposing1 Nav. R. 66

motion,a it is to holdhighly inappropriatefailed to mount toopposition
likein Inaction Herricks’s counsel is consent-contempt. byYazzieattorney

fees, and thus Yazziewas under noattorneyto the foring request attorney’s
authorities, unlessconflictingorobligation supportingfurther to present

the court.requested by
courts have to determine whatacknowledge Navajo authorityWe that

SummaryIn the Matter Leonardcontempt. Contemptacts constitute of of:
Tuchawena, (1979);R. 2 R. 85 In the Matter ContemptNav. KeeCf. of of:

Mann, (1987).5 Nav. R. 125 But our inholdingYazzie this case does not
lessen that Our is thatauthority. opinion Yazzieattorney properly

court,before the and an inholding forproceeded attorney contempt
is a clear abuse SeeIn theof discretion. Matterpractice Summaryproper of

Tuchawena,Contempt (1979).Leonard R. 2 Nav. R. 85of:

II. FeesAttorney’s

infees rule within the Nation is that eachattorney’s Navajo partyThe
Arthur,fees,for their own Hall v. 3 Nav.responsible attorney’sislitigation

(1)(1980). are when a statute forRecognized exceptions providesR. 35
Arthur, Id.; (2)fees, Hall v. the case a setpresents specialwhenattorney’s

Arthur, Id.;circumstances, v. 5 Nav. R. 64Morgan Morgan,Hall v.of
faith,(1985); (3) if a or document is not submitted in orpleading goodand

law,misstatements of fact or or it is not made uponit contains material
(1982);research. Resolutioninvestigation oradequate Judicial Conference

1 5144.N.L.J.
that his case is an to the rule beforeexceptionmustAppellant proveJohn

first contends that his caseAppellanthe is entitled to fees.attorney’s John
andcircumstances. con-Contempt proceedingsa set ofpresents special
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tracts for of fees are a set of circum-providing payment attorney’s special
Arthur, (1980).stances. Hall v. 3 Nav. R. 35 So is an action for dissolution

(1985).marriage. Morgan,of v. 5 Nav. R. 64 hasMorgan Appellant John
areas,show that his case falls into one of these his casefailed to therefore

a set of circumstances.present specialdoes not
The Courts must exercise restraint in thecreating exceptions to Navajo

Inrule on fees. a decision we said: “We would thatattorney’s prior prefer
Council, Nation,the Tribal as the of theNavajo governing body Navajo

Arthur,Hall v.any generaldeviation from this rule.” 3 Nav. R. atapprove
(1980). case,41 This mean in andoes not that appropriate supported by

reasoning,sound this Court cannot create another exception.
Next we consider that theAppellant contentions Herricks’sJohn’s

faith,were not submitted in nor basedpleadings good upon adequate
investigation or research. These are supported bycontentions not evidence

faith,were not inshowing goodhow submitted nor werepleadings we
shown or research.inadequate investigationevidence proving

directs us to look at the dismissal of the suit itself to findAppellant John
his Hearguments. arguesfor that the court has found a lacksupport of

inmerit the and that alone bad faithcomplaint, proves pleading, and
investigation or research. We decline to suchinadequate adopt reasoning.

suits are dismissed for lack merit anMany of without award of attorney’s
fees.

A attorney’sfor fees must be evidencerequest supported by proving that
faith,the were not submitted in that thepleadings good pleadingsor were

submitted theinvestigating researchingwithout relevant facts or without
case,the Inlaw. the instant a mere assertion of bad faith basedapplicable

dismissal of a suit hasupon Appellantwill not suffice. We hold that John
failed to an the ruleexception Navajo attorney’sto on fees.prove

III. Mandate

The order of the Window Rock District Court holding Appellant Larry
Kee Yazziein is and dismissed. The record ofcontempt reversed the district

Allcourt shall show a dismissal of the fines that Mr. Yaz-contempt charge.
zie has shall bepaid for returned.contempt

The the denyingorder of Window Rock Distrct Court Appellant Jack
motion for fees is affirmed. Each to this isattorney’s party appealJohn’s

for their fees in inresponsible attorney’s appealown on and the action the
district court.

Chief Tso and Associate concur.BluehouseJustice Justice
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Supreme NavajoCourt the Nationof

Indians,The ofTribeNavajo Plaintiff-Appellee,
vs.

Yellowhorse,Inc., Ann Yellowhorseand YellowhorseMary Betty Chauncey,
al.,et Defendants-Appellants.

10, 1987Decided March

OPINION

Tso, Austin,Bluehouse and AssociateJustice,Before Chief Justices.

Yellowhorse, Houck, the Donna C.Esq., Appellants;ArizonaJohn for
Chavez, Chicharello,and Elouise NationEsq. Esq., Navajo Depart-

Rock,ment Window theJustice, Appellee.Arizonaof for

Per Curiam.

fact, law,The and final werefindings judgmentof conclusions of
15, Thebyentered the Window Rock District Court on December 1986.

Yellowhorse,Ann filedBetty ChaunceyYellowhorse andAppellants, Mary
1987,26, 12,their notice of on 1987. Onappeal January February

Indians,Tribe of filed a motion to dismiss theAppellee, Navajo appeal,
2(c),to Rulealleging timely pursuant Navajothat the was not filedappeal

Rules of Procedure. The did not to theAppellants respondAppellate
is and we dismiss theagree appeal untimely appeal.motion. We that the

A from a final district court “shalldesiring appeal judgmenttoparty
30 after the such or order is rendered todays day appealwithin judgment

§801(a)N.T.C.stating groundsthe Court the for 7Supreme fully appeal.”
(1985) added). that anrequirerules(emphasis Navajo appellate appeal

thedaysdistrict court must be filed within 30 calendar ofjudgmentfrom a
2(c),is the record.1 Rulejudgmentdate the final or order entered into

Rules Procedure.Navajo Appellateof

(effective 1987),8(a), Navajo Appellate March1. Rule Rules Civil Procedure 1, requiresof
(30) judgmentthean be filed than after the ofthat must “not later days entryappeal thirty

from which the is unless a different time is law.”taken, provided byappeal

133
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statute,a therefore this§801(a) jurisdictionalis Court lacks7 N.T.C.
is notan which filed within the timeappealto reviewjurisdiction

Mall, Ltd., IV,Day (1981).et al. v. 3Rock Nav. R. 58Windowprescribed.
filed 30 dayswhich has not been withindismiss analways appealWe will

judg­court. of the finalEntryfinal the districtbyof of theentry judgment
the district The 30judge.is signed byment means the theday judgment

the is thejudgment signed byrun the afterbegins daytodays appeal period
al.,Tome, 20,(1978);1 Ruleet Nav. R. 257Yabenydistrict See v.judge.

Procedure; 5(a), Navajo RulesSee also RuleNavajo AppellateRules ofof
Civil Procedure.Appellate

15,the final on Decembercase, judgmentIn the district judge signedthis
26,1987.filed on The1986, January appealthe of wasappealand notice

of the final This Courtentry judgment.42 afterdayswas not filed until
The is dis-appeal. appealthe Appellants’slacks to reviewjurisdiction

andAnn Yellowhorse YellowhorseMary Bettymissed as Appellantsto
§801(a) (1985).7 N.T.C.failure to withChauncey complyfor



No. A-CV-02-86

Supreme Navajothe NationCourt of

Station, Plaintiff-Appellee,Riverview Service
vs.

Eddie,Thomas Defendant-Appellant.
11, 1987Decided March

OPINION

Tso, Austin,Bluehouse andJustice, AssociateBefore Chief Justices.

Boos, Services, Hat,Esq.,Steven Mexican UtahDNA-People’s Legal for
Mexico theAppellant; Esq.,the Herman NewLight, Shiprock, for

Appellee.

Per Curiam.

in must automaticallyThe issue this case is whether the CourtSupreme
decidethe time for an if is filed mail. Weenlarge filing appeal bythe appeal

in the and dismiss thenegative appeal.
6,1986.the onjudgment signed by JanuaryThe final was district judge

mailed tonotice of the SupremeThe claims that the wasAppellant appeal
31,1986. appealThe received the notice ofCourt Clerk on ClerkJanuary

The10, 1986, it the same date.and was filed onFebruarymail onby
wasappeala dismiss the that theallegingfiled motion to appealAppellee

issue before us.The thetimely. responded raisingnot Appellant
Nation, unless it is filed withtimelyan is notappealthe NavajoWithin

dis­30 of thedays entry judgment bythe within afterCourt ClerkSupreme
IV,Mall, Ltd., 3et DayWindow Rock al. v.§801(a);trict court. 7 N.T.C.
et al.,Yellowhorse, Inc.,Tribe v.(1981); IndiansNavajoR. 58 TheNav. of

that the district judgeis the(1987). judgment day133 ofEntry5 Nav. R.
run thebeginstime toor order and the appealfinal judgmentthesigns

Yellowhorse, al.,Inc., et Id. 7Indians v.next The Tribeday. Navajo of
Mall, Ltd., v.Rock et al.§801(a) WindowN.T.C. is a statute.jurisdictional

theIV, Thus, enlargewill(1981).R. the Court not3 Nav. 58Day Supreme
anfiling appeal.for mail oftime period

13S
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The Appellant argues that he mailed the severalappeal days prior to
expiration of the time and theperiod, delay was hisbeyond control. This
argument is theunacceptable, because Appellant assumed the risk of delay
when he decided to file his by mail. Theappeal time limits set forth in 7

§801(a)N.T.C. will not be enlarged for mail Thefilings. only possible
is ifenlargement the thirtieth falls on aday orSaturday, Sunday, court holi-

Thenday. appealthe bemay byfiled the end of the next business Ruleday.
20, Procedure;Navajo Rules Appellate 5(a),Seealso NavajoRule Rulesof

Civil Appellate Procedure.of
The record shows that the wasappeal not filed in thistimely case. We

have no choice but to grant the Appellee’s motion dismissto the appeal.
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Navajo NationSupreme Court theof

E. Benally, Plaintiff-Appellee,Mavis
vs.

Black, Defendant-Appellant.Barbara
11, 1987Decided March

OPINION

Tso, Austin,and.Bluehouse AssociateJustice,Chief Justices.Before

Service,Breen, Rock,Aid andEsq., NavajoPeter WindowLegal Defender
Yazzie,Larry City,the Kee TubaAppellant; Esq., ArizonaArizona for

Appellee.thefor

Per Curiam.

inThe issue this is whether thecase is entitledAppellant to a.new trial
that the who at the trialgrounds judge presidedon the on the merits of the

enter final We remand for a newjudgment.case did not the trial.
case,meritsover the trial on the of theJudge presidedDistrict Walters

he his finalfindings judgment,before could enter and the he wasbut
leave. ordered toJudgeon administrative Walters was refrain fromplaced
duties whileany judicial on administrative leave. Districtperforming

Walters. did notreplaced Judge though JudgeBrown Even BrownJudge
case, and thebeingin this otherwise unfamiliar withthe evidencehear

case, bythe final The final was draftedjudgment. judgmenthe entered
his signaturesubmitted to Brown for withoutJudgecounsel andAppellee’s

counsel.Appellant’snotice to
Black’s was opposed with Motion to Dis-Appellant appeal Appellee’s

dismiss,the Black toAppeal. respondedmiss to the motion andAppellant
that therequestedshe we of case on the record.dispose Appellee Benally

dismiss,argumentsraised two in her motion and theyhas to concern the
and allegedmotion for reconsideration substitution of counsel. These two
cured, be inerrors have been therefore will not consideredprocedural they

Opinion.this
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Our opinion is that a islitigant entitled to a decision on the merits from
the judge evidence,who heard and saw the passed theupon credibility of
witnesses, and observed the atmosphere of the trial. To require a judge,

did trial,who not preside over the to enter andfindings a final decision in a
unfamiliar,case with which he is is to thedeny parties due process of law.

case,In this Judge Brown is alien finalto the case for which he entered a
decision. didJudge Brown not hear evidence,or see the pass upon the

witnesses,ofcredibility or otherwise observe the that,trial. We hold
within the Nation,Navajo theonly judge who at thepresided trial shall

fact,enter offindings conclusions of andlaw the final judgment or order.
The final judgment entered theby Honorable Judge Brown is reversed

and the case is remanded for a new trial theon merits. We suggest that it is
in the best interests of the parties to settle out of court. The motion to dis-
miss the is denied. Theappeal Appellee’s request for an award of attorney’s
fees is denied.



No. A-CV-07-87

Supreme NavajoCourt the Nationof

Brown Jr., Appellant,John
vs.

of Supervisors, Appellee.The Board ElectionNavajo
11, 1987Decided March

OPINION

Austin,Tso, Bluehouse and AssociateJustice,ChiefBefore Justices.

Rock,Pete, Window theEsq., Appellant;Samuel GerriArizona for J.
Harrison, Rock,WindowEsq., Justice,NationNavajo Department of

the Appellee.Arizona for

Per Curiam.

Brown a of ElectionJr.,The filed Statement ContestAppellant, John
he claimed caused him to loseirregularitiesthree election whichalleging

onlyfor Council. Thegeneral Navajothe 1986 election the Tribal
votes,on is the that 53 which wereirregularity allegation absenteeappeal

inhave been included the final count.declared shouldspoiled,
Appel-three times and each count showed thatThe votes were counted

(1)election. The are Novemberlant Brown had lost the counts as follows:
18,(3)4,1986: (2) 6,1986: 252-226; November252-226; November and
18,on November53 votes were not countedspoiled1986: 227-199. The

1986, inbut included the other two counts.they were
dismissed Brown’sAppellantThe of ElectionNavajo SupervisorsBoard

did not setfor after that the Statementinsufficiency findingStatement
was com-believed the election law notforth reasons Brownwhy Appellant

(1)issues: whetherOn Brown twoAppellant presentswith.plied appeal
forStatement insuffi-dismissingabused its discretion in histhe Board

been in(2) should have includedspoiledand whether the ballotsciency;
final result.the

filemust a State-that an election contestantThe election laws provide
the election lawreasons the contestant believesment which contains why

be§51(a)(7)(A).11 The Statement mustwith. N.T.C.compliedwas not

139
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if, face,on its is under the election laws. 11dismissed it insufficient N.T.C.
§51(a)(7)(A). However, fail to what aspecifythe election laws constitutes
sufficient Statement.

A if it which lawStatement will be sufficient on its face electionspecifies
Commission,violated, 5Navajowas Williams The Election Nav. R. 25v.

(1985), and if it to raise the that the electionenoughcontains facts issue
4results are not See v. Nav. R. 79regular proper. June,and Johnson

(1983). facts, Statement, alle-they supportThese as in the must theappear
gation an Williams Navajothat election law was violated. v. The Election
Commission, whole,(1985).5 takenNav. R. 25 the Statement as aFinally,

documents,which a thatshall include all attached must raise possibility
the 4election results be v. Nav. R. 79June,will impeached. Johnson
(1983).

The Board must be a the thecareful not to make decision on merits of
allegations while reviewing a Statement on its sufficiency. onlyface for The
purpose of face to thereview is determine if Statement contains sufficient
facts to raise an issue which would arequire hearing.

The hasBoard considerable indiscretion whether the State-determining
ment is sufficient on its face. clear that thisAbsent a abuse of discretion
Court will not disturb the Board’s decision. v. Id.June, AppellantJohnson
Brown has failed to on theappealshow how Board abused its discretion.
Appellant Brown’s only argument to be that the Board itsappears abused

bydiscretion himfailing grant hearingto a to hisprior dismissing State-
However,ment. the election law a if the isrequires hearing Statementonly

not dismissed for 51(a)(7)(B);11insufficiency. N.T.C. Mustach Thev.§
Navajo Board Supervisors,Election (1987).5 Nav. R. 115 We hold thatof
the BoardNavajo of Election didSupervisors not abuse its indiscretion
dismissing Appellant Brown’s forcomplaint insufficiency.

thenAppellant arguesBrown that he should have been agiven hearing
on the merits to determine whether spoiledthe ballots should have been

However,included in the final argumentresult. this lacks merit in facethe
of twice,evidence that the inample spoiled ballots were included the count

then,and the showed hadeven results that lost theAppellant Brown elec-
tion. The Board did not abuse its discretion aby denying Appellant Brown

to inhearing determine this issue. ruleEspecially light of the which states
that, “Irregularities or misconduct in an election which does not tend to
effect the result or the ofimpeach fairness the result will not be consid-

v.June, (1983).ered.” 4 Nav. R. at 82 With or without the spoiledJohnson
ballots, lost theAppellant Brown election.

The ofdismissal the Statement of Election Contest theby Navajo Board
of isSupervisorsElection affirmed. The motion of the ofNavajo Board
Election to dismiss the isSupervisors granted.appeal
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Services, Inc., Hat, Appellee.Mexican Utah theDNA-People’s Legal for

Tso,bydeliveredOpinion Chief Justice.

Order, datedhave the Court to reconsider itsAppellants Suprememoved
12, 1986, notice and thedismissing denyingofAugust appellants’ appeal

on followingOrder based thefor The Court’s wasrequest appeal. Supreme
grounds:

untimely.1. The wasAppeal
appeal.to the notice ofA final was not attachedjudgment2. of thecopy

filingthe fee.failed toAppellants pay required3.
brief.supportingfailed file aAppellants4. to

Novo, bybeenTrial which has abolisheda DeAppellants requested5.
Actthe Reform of 1985.Judicial

in all respects.improper6. of isAppellants’ appealnotice

entered its1986, District Children’s Court6, the Tuba CityOn June
the minor child to thereturning appellee.decreefinal custody

Mail, at thein Postal3, 1986, the U.S.On depositedJuly appellants
noticemail, a ofrequested,certified returnCity receiptPost OfficebyTuba

Court, supportingthe Children’swith final decree ofaappeal together
for fee.brief, filingten dollar checkand a

141
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It the reachedappears package the Window Rock Post Office sometime
7,1986,on theJuly last forday filing the notice of appeal.

The Post Office did not inform the Clerk theof CourtSupreme that a
certified mail item had arrived and was to beready picked up.

The was returnedpackage to the Law Office of KeeLarry Yazziearound
5,1986,August it wasindicating unclaimed by the CourtSupreme Clerk.

23,1986,On July notice thatupon appellants’soriginal notice of appeal
had not reached the Navajo Court,Nation Supreme appellants refiled their
notice of appeal.

On 12, 1986,August the CourtSupreme dismissed the appellants’
notice of and deniedappeal their request for appeal for failure to comply
with the rule thatappropriate requires a notice of to beappeal filed within
thirty days entryof of the order or judgment being appealed.

contend thatAppellants the notice of wasappeal andproperly timely
filed with the NationNavajo Court,Supreme when it was properly

in the U.S.mail atdeposited 3,1986.Tuba City Post Office on July
The issue isunderlying whether an appeal is considered andproperly

timely filed the actby mailingof the notice of appeal within the time for
but iswhich receivedorappeal, filed with the Clerk of the Navajo Nation
Court after the timeSupreme for thefiling notice has expired.

The method originatingof an inappeal all caseswhere the appeal isper-
2,bymitted law is found at Rule Navajo Rules Appellate Procedureof

(1978ed.).

a) All appeals originateshall by filing a Notice Appealof with the Clerk of the
AppealsCourt of in writing, including with it a brief explaining groundsthe for the

Aappeal. certified ofcopy judgmentthe or beingorder appealed, signed by the
dated,judge and must be attached to the Notice of Appeal and a ten dollar filing
paidfee must be at filing.the time of

b) The Clerk shall accept anynot forappeal filing and appealno shall be consid-
ered filed until the fee .has been andpaid copya of the judgmentfinal has been
attached.
c) brief,The Appeal, copy judgmentNotice of the the fee and the of the final shall

thirty daysbe filed with the Clerk within calendar of the date the final judgment or
being byentered in the recordappealedorder was the District Court. No extension

appeal granted, appealof time within which to file the shall be and no filed after
thirty dayof the shall be allowed.expiration periodthe

d) Appeal prepared, appellant copyWhen the Notice of has been the shall file a of
Appeal copy bythe Notice of with the District Court and shall have this dated the

clerk. The District Court shall be notified of the in the manner noappeal above
day Appeallater than the same the Notice of is filed the Court of Appeals.with

2(a) (c)Rule and the a Clerkprescribe filing of notice of with theappeal
of the theCourt as exclusive method of anSupreme originating appeal.
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The logical implications of the of these sections is thatlanguage failure to
file a timely notice of with theappeal Clerk of the Court affectsSupreme
the of anvalidity appeal.

instrument,To file an it must be the clerksimply delivered to at the
filed;office where it is required to be to the clerk at otherdelivery any

place, 2d,even he endorses itthough “filed” is not sufficient. 15A Am Jur
Court,Clerks §23.of

Another inference of Rule 2 is that the notice of isappeal considered
filed with the clerk when it is received her custodyinto or control with all
fees Sincepaid. timely filing of the notice isappealof held to be essential to
the jurisdiction Court,of the Supreme the precise time that the notice is
filed is of essence. The most certain ofway effecting timely filing is to
deliver the notice to the office of the clerk onpersonally or before the date
for filing.

The failure to file a notice of appeal within the time limits specified by
statute is a jurisdictional defect and a dismissal therequires by Court. Win-

Mall,dow Nation,Rock Ltd. v. Day, (1981);3 Nav. R. 58 Sorrell v. Navajo
(1980).3 Nav. R. 23

Since personal is oftendelivery inconvenient and expensive, mailing is
very resortedfrequently mail,to. When an isfiling appeal to be effected by
it must be borne in mind that the notice must be received by the clerk
within the time allowed for filing.

Uncontrollable in the maildelay has been heldgenerally to warrant
extension of the however,time for Itappeal. remains that if a notice of

mailed,is to beappeal timeample for should bedelivery Neglectallowed.
to it inplace the mail inearly enough so that the normal itcourse could be
expected to reach the clerk within the time for wouldappeal not be excusa-

Further,ble neglect. the who mails theappellant notice of shouldappeal
take steps to make sure that it is delivered in time. The notice is deemed
filed when it is delivered into the custody or control of the clerk.

date,The incontrolling torespect perfecting an is that onappeal, which
filed,the isappeal rather than that on which it is mailed. Matter Badof
Products, Inc., (1980).Bubba Racing 609 F. 2d 815

A litigant cannot sit idly by and allow his appellate filing deadline to
and thenapproach argue that withcompliance deadlines should be

excused, since his letter was inposted sufficient time to meet the ifdeadline
mail had followed its ordinary course. v.Wright Deyton, F. 2d757 1253
(1985).

of aDeposit notice of inappeal the mail is not equivalent to thefiling
notice of forappeal purposes of the rule governing time within which the
notice of must be filed.appeal v. Board RegentsSanchez Texas South­of of
ern (1980).625 F. 2d 521University,

We therefore hold that an is notappeal considered filed until it is
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Court,the atSupremeof the Clerk ofthe and controlcustodyintoreceived
and feesstamped bybusiness, necessaryall documentswithplacethe of

Clerk, must betheymailed theIf documents are tothe Clerk.topaid
controllingtime. Theof the specifiedthe expirationon or beforereceived

it was mailed.filed, not on whichon it is anddate the date whichis
is and thisReconsideration deniedthe forrequestTherefore appellants’s

12,1986 is reaffirmed.AugustCourt’s Order dated

Austin, Associate Dissenting.Justice
be that the order the in this case wasdismissing appealIt should noted

Navajodecisions in The Tribeseveral months to ourpriorentered of
Yellowhorse, Inc., al, (1987)etIndians v. 5 Nav. 133 and RiverviewR.

Eddie, (1987). decisions,v. Nav.Service Station 5 R. 135 In these latter we
with,30 be strictly compliedheld the must becausedays requirementthat

desired the new of Civil Pro-uniformitythe under Rules AppellateCourt
cedure.

Procedure,This case was decided under the old Rules of Appellate
Therefore,which superceded byhas since been new civil rules.appellate

dissent is limited to this case.my
case,I that should have been in thisappeal timelybelieve the considered

blame for the Clerk to receive the notice of liesfailing appealbecause the
System.with the Postal The theentirely package containingU.S. notice of

itemsappeal and all was at the office the daterequired sitting post on the
time but theappeal expired, because of failure of workers to insertpostal

box,the package upinto Court’s office the was notpost picked bynotice
case,a liehere,In such as blame does not the Appel-the Clerk. where with

court,lant or I believe dismissingthe then the on failure toappeal comply
with a time deadline is a harsh For reasons I dissent inthese thispenalty.
case.
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This to Civil8(a) Navajo Appel-case us Rule Rulesrequires interpret of
Procedure, 1,1987.late Marcheffective We hold that the notice of appeal

8(a),was filed beyond daysthe 30 Rule NRCAR We there-requirement of
fore dismiss for lackthe ofappeal jurisdiction.

The judge of the inCrownpoint signedDistrict Court the final judgment
6,this case on March 1987. The clerk the District CourtCrownpointof

16,received and the final Marchdistrict onstamped judge’s judgment
1987. Rancho its notice with theAppellant Motors filed of appealViva

17,Court Clerk has filed aSupreme April Appelleeon 1987. Mike Tully
tomotion dismiss that ofby alleging untimely pur-the notice isappeal

8(a),suant to Rule NRCAR
2(c),Appellant argues Navajo Appel-Motors that under RulesRule of

Procedure,late an is if “filedappeal timely thirtyit is with the clerk within
calendar of the wasdays the date final or orderjudgment being appealed
entered in the the toby Responserecord District Court.” Appellant’s

Dismiss,to theMotors,Motion 1. date thepage According Appellantto
signs the final is into thejudge order not the date the final order is entered

arguesrecord. Motors the was enteredAppellant that the date final order
16, 1987,the record in case date of theinto this was March and not the

signature.judge’s
145
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hand, signsthat the date theAppellee Tully argues judgeOn the other
that in this casearguesfinal is crucial for of Hepurposes appeal.the order

order,42 final whichdays signedthe filed after the theappeal judgewas
ifFurther,12 that evenlate by days. Appellee Tully arguesmakes the appeal

is stillarguedtime as the the notice ofby Appellant, appealis computed
late twoby days.

thesignsin this that the date the districtjurisdiction judgeIt is well settled
Mall,date used Window Rockis the for time.computing appealfinal order

IV, 3 Nav.Ltd., v. Yel­(1981); TribeDay The Navajov. R. 58et al. of Indians
lowhorse, et al, Eddie,Inc., v.(1987);5 Nav. Riverview ServiceStationR. 133

(1987). time,In judge signs5 Nav. R. 135 the after thecomputing appeal day
Yellowhorse,Inc.,one. Indiansdaythe final order is The Tribe v.Navajo of

al., 5 Nav. (1987). underR. 133 And have held that of“entry judgment”weet
NRCAP, The8(a), the final order.judge signsRule means the date the

Yellowhorse,Inc., et al., Furthermore,Navajo Tribe Indians v. Id. alsoweof
801(a)(1985),construe fromappeals7 N.T.C. allow time ofcomputationto§

the date the district judge final order.signs the
bysubmitted mail received and theAppeals stamped by Suprememust be

NRCAP,8(a),the tofilingCourt Clerk within time for under Ruleallowed
Doe, (1987);be Intimely. the Matter Nav. R. 141Adoption Baby Boy 5of of:

Eddie, (1987).Riverview Service Station v. A notice must beappeal135 of
hours,filed the thirtieth business which is between theby day normalduring

o’clock in in Weeighttimes of the and five o’clock the afternoon.morning,
that no after fivefilingis for o’clockemphasize pleading acceptedof sortany

in the afternoon.
In the theuntimely, computed bythis case notice of is even asappeal

The Court the The isAppellant. appeal. appeallacks overjurisdiction
dismissed.therefore
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of can(1)This raises whether the statute limitationsquestions:case the
(2)an childawarding support;bar enforcement of order whether

in-kind credited to reduce child supportunsolicited contributions must be
due; (3) financial must beand whether a overall situationparty’spayments

support payments.the of childdeterminingconsidered in amount
7,District Court MayThe entered the Chinle onjudgment byfinal

$150.00Francis,1979, perthe to month toDanny payordered appellant,
Notah, of child.for the their Mr. Francissupportthe Genevieveappellee,

1979,20, Notah’s forAugust requestsmade Ms.despiteone onpayment
1983,1979, December, and and 1984.January February,in July,payment

remarried, hisby presentand has three children wife.Mr. Francis has
16, the Chinle District Court for1986,On Ms. Notah petitionedJune

innot be held forcontemptMr. Francis shouldwhyan order to show cause
4,1986,1979, AugustOn thejudgment.the May,failure to withcomply

aand whichimposed penaltyMr. Francis in contempt,district court found
The districtin his resumption support payments.lieu of ofwas suspended

advisement, and on Decemberunderthe issues now on appealcourt took
Mr. Francis to16, ordering paydecision1986, the court entered its

The courtyears.over three$12,600.00 in delinquent paymentssupport

147
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further ordered that in-kind contributions made Mr.by Francis could not
be credited to reduce the delinquent amount. Mr. Francis moved for recon-

7, 1987,sideration on January denied,which was and this appeal
followed.

I. Statute of Limitations

Mr. Francis argues that Ms. Notah’s claim for unpaid child is ansupport
debt, that,action aon and because it was brought over seven after theyears

final childjudgment awarding itsupport, is barred theby statute of limita-
(1985).tions. N.T.C. Further,7 Mr. Francis argues that the judg-§6021

ment can be enforced execution,a writonly by of which must be brought
within fiveyears of the original judgment. (1985).N.T.C.7 Although§705
the statute of limitations is tolled if the person the action is abringing
minor, §602(f) (1985),7 N.T.C. Ms. Notah this inbrought action her own

behalf,name and on her own and thus Mr. Francis contends that such an
tolled,action is not but falls under the yearfive limitation.

The district court rejected this argument by deciding that child support
is a continuing obligation which is not subject to the statute of limitations.
The court based its decision in part on an Arizona Court deci-Supreme
sion, Nerini,State v. 503,61 (1944).Ariz. 2d However,151 P. 983 this
Court has long recognized a father’s absolute underobligation tra-Navajo

Tom,dition to provide support for his children. In Tom v. 4 Nav. R. 12
(1983), we held:

It is plain under the customary law of the Navajo people that a father of a child
child, mother,owes that or at least its the duty support.of It is ifsaid that a man

byhas a child a and pay it,woman fails to the woman money supportto “He has
words,stolen the child.” In other the man who receives the joy havingbenefit and of

a child is a thief if he does not share in the worldly takingburdens of care of it. This
Navajo custom lays groundrulethe support,of and the conclusion to be drawn
from the principle given is that a man paymust as much necessaryas is for the
child, given his abilities and any givenresources at time.

Id. at 13. As this Court said in Dahozy, 84, (1982),Arviso v. 3 Nav. R. 85
the primary to beparty Thus,considered in such cases is the child. child

issupport not a ofright the mother to which be waived ifpayments, may
the mother does not assert it time,within a given obligationbut an of the

child,father to his continuing for as as the child thatlong needs support.

§602(b)(l)1. sets a limit of three after the cause of action accrues for actions for debtyears
“where indebtedness is not §602(d)evidenced a writing.”contract in sets a limitation ofby
five for civil actionsyears where no limit is otherwise described.
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Brown, (1982), this Court considered the simi-In v. 3 Nav. R. 103Begay
the statute of limitations barred the petitioner’slar of whetherquestion

rightsforcible and detainer to recover awardedentry propertyaction for
original judgmenther under a final divorce We held that thejudgment.

rightthe to the toobligated respondent respect petitioner’s possession
it,she chose to assert because the on therespondent’s presencewhenever

land was a which limitation did not run. Id. atcontinuing trespass, against
104.

case, clear,In Mr. is because the toobligation duty providethis Francis’s
the with the natural a father owes hisimposed by joins dutycourtsupport

child be to theNavajo Although mightunder custom. support paid
mother, child, continuingit is a owed to the for as as it is neededduty long

order,in andor for the indicated the court it cannot be waivedperiod by
Therefore,take action. thatlegalthe mother’s failure to we hold orders

child or for ofsupport payments, payment arrearagefor result-providing
cannot be barred theing delinquent payments, byfrom statute ofsupport

limitations, laches,the doctrine of or reliance the father on theany by
mother’s failure to act to enforce the father’s We baseprevious obligation.

holdingthis neither on state law nor on of the statute of limita-any tolling
Rather, holding obligationtions.2 our rests on the absolute established by

children,tradition to for the of one’s and theNavajo provide support pub-
that, cases,lic in such the child’s welfare must takepolicy over aprecedence

technical of the extent of the andanalysis parents’ legal rights duties.
Mr. Francis also that the child with her maternalargues grand-lives

mother, Notah,and not with Ms. and that he therefore should not have to
make to Ms. Notah. This is because thepayments reasoning unacceptable

child, mother,obligation is to the and not to the and therefore it does not
on the mother’s for for Ifdepend particular arrangements caring the child.

benefit,Mr. Francis’s are not used for the child’ssupport payments being
court,he this to the attention the district but suchmay bring argumentsof

will not the to make thejustify escaping duty support payments to child.
consideration,The best interest of the child is the andalways overriding

arrangementsthe district courts must look at the with the aim ofparents’
the child’s welfare.promoting

II. In-Kind Payments

inargues againstMr. Francis that the district court erred creditdenying
for his in-kind of and asupport arrearage clothingcontributions bedroom

2. our decision Laughlin,does not on the advanced inThus, Becenti v. 4 Nav.rely principle,
(Window 1983),R. legitimateRock D. Ct. judg­147, 148 that a to collectattempt onamoney

ment tolls the statute of limitation. The claim would not be barred even if she hadappellee’s
made no to obtainprevious attempt payment.
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However, contention,set. he cites no thisprecedent supporting nor can
7,1979,this Court find The district court’sany. judgment of setMay sup-

$150.00 month,at withoutport payments per mentioning in-kind contri-
butions. The court never modified that andjudgment, Mr. Francis does

assert that agreednot Ms. Notah ever to substitute in-kind contributions
for the ordered under the finalpayments judgment.

This Court has no to in-kindobjection contributions in lieu of money
inpayments complying with court-ordered child As a mattersupport. of

this methodpolicy, payment might where,of be useful invery cases for
the father isexample, and wouldunemployed, be better able to provide

However,services or materials aside from money. one is notparty free to
substitute in-kind payments without the other or the court’sparty’s con-
sent; to allow that would be to allow a party unilaterally to modify the

Therefore,court’s order. we hold that in-kind contributions may be
childcredited to support payments court,when allowed by the or when

both consent to the Inparties substitution. cases where the court order has
contributions,not been modified to allow the burden of proofin-kind

shall be on the party providing the contributions to show the other party’s
consent. The value of in-kind contributions must be agreed upon theby

court,or determined theparties by and may cover all or ofpart the
Where,monthly here,support payment. as the court order was not modi-

fied, obtained,nor consentprior in-kind contributions shall be considered
child,a gift to the without effect onany support payments due.

III. Arrearage Payments

$12,600.00Francis in delinquentcourt found that Mr. owedThe district
him to this amount within threepay years.and orderedchild support,

due,$150.00 alreadymonth Mr. Francis’sper paymentsthis to theAdding
$500.00$500.00 Francis that monthargues perbe month. Mr.perwould

unreasonable, thatand that he cannot afford to amount.payis
a party’sdirected the district courts to takeCourt has repeatedlyThis

the ofdetermining supportconsideration in amountto intoability pay
the ofDahozy, supra, questionIn Arviso v. we consideredpayments.

court withand remanded that case to the districtwearrearage payments,
income, and other resourcesthe father’s propertyinstructions to consider

3 atmust be Nav. R.arrearage paid.in the within which thesetting period
welfare, not penalizingis the child’s85. Westated that the concernprimary

as asmust be soonarrearage paid possi-and that thedelinquent party,the
Tom,in Tom v.Similarly,Id.abilityble consistent with the father’s to pay.

“givenas hisnecessary,that the father must as muchsupra, paywe held
time.” 4 Nav. R. at 13.any givenabilities and resources at
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The function of child is the welfare aoverriding to for ofsupport provide
child, in a manner that is in the child’s best interest. as no one shouldJust
have to be reminded of his obligation to child the receiv-pay support, parent

the should not ining payments delay seeking enforcement of court-
ordered child if the other failssupport parent to Undue notpay. delay only

child,a on the it also causes the toimposes hardship arrearage pile toup
the where the be unable it Ofpoint delinquent parent might to off.pay
course, mustwe insist that inarrearages support must be aspayments paid

as to decidequickly possible; otherwise would encourage non-payment.
However, must not be set at apayments level that would ruin the party
ordered to or cause extremepay, hardship to that party’s present family.

insist that parents children,Courts must theiraccept responsibilities to their
but must make itnot to meet thoseimpossible responsibilities.

case,In this the record contains no evidence that the court made detailed
of thefindings appellant’s resources or his hisobligations to fam-present

ily. fault,This is theprimarily because he is in the bestappellant’s position
However,to thatprovide information. the district court’s order is incom-

examination,without such anplete and we remand the case with instruc-
tions to consider whether the within which theperiod arrearage must be

remand,should be Onpaid extended. the burden of shall beproof on the
$500.00appellant to show that he is unable payto month in combinedper

andpast child The willpresent support. court set at a level thatpayments
will allow the to be consistentarrearage paid promptly, with the welfare of
all children affected the court’s order.by

Finally, this Court theadmonishes that the recourse isappellant proper
ato seek modification in the ifdistrict court he with court-disagrees

ordered child support payments. This Court will not condone a party
and, initiated,itsneglecting obligation when court is inabilityaction raise

cases,to as a defense. Inpay these the on favors thepresumption appeal
court,district and this Court will inengagenot a detailed consideration of

thatarguments should have been made below.
Affirmed in part, remanded in furtherpart proceedingsfor consistent

with this decision.
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Bluehouse, AssociateOpinion bydelivered Justice.

his conviction onisJohnson, appealingThe appellant, Benjamin Janu-
Court, battery,of one count of7,1986, in the Window Rock Districtary

(1977). to decide whethergranted appealWe theinitiallyN.T.C.17 §316
inthe defendantbyin that the force usedfindingthe district court erred

whether the districtor andnecessary,self-defense was not reasonable
thearguments, par-the defendant. At oralin its ofsentencingcourt erred

sentencing.the issue ofthe toappeal onlyties narrowed
and Lorettathe oneappellantof an incident betweenThis case arises out

Atwith a stick.ShirleyMs.strikingended in theShirley, appellantwhich
heclaimed that wasthetrial, acquittal, appellantand in a motion for

harm, and acted in self-physicalimmediate threat of severeunder an
acquittalthe motion forcourt, a deniedsitting jury,defense. The without

decided the forceThe court thatbattery.ofguiltyand found the appellant
self-defensejustifiablethat it did not constituteexcessive andused was

that, end ofshows at the§215(d) (1977). transcriptTheN.T.C.under 17
“inprobationto two monthstrial, the appellantthe court sentencedthe

That§316(b). pro-sectionunder 17 N.T.C.a mandatedlieu of’ sentence
to180 a fine notdays;not to exceedfor a termfor imprisonmentvides

Mittimus, datedand$500.00; JudgmentThe court’sor both.exceed
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fine,$500.00in a1986, a of 180 or7, days jailshows sentenceJanuary
and two months probation imposed.which were suspended

(1971),1 14 in sup-Nation v. Nav. R.Navajo Jones,The citesappellant
topriorthat the court erred in imposing probationof his contentionport

Further, that if the§316(b). arguesunder the appellanthis sentencedbeing
in andJudgmentthe sentence theoriginaldistrict court intended to correct

thefor the ofMittimus, impositionthe should have beenappellant present
new sentence.

Id., this case.a situation identical toNation v.Navajo Jones, presents
and he was sen-There, battery,convicted of assault andthe defendant was

aofpenaltythenotwithstanding prescribedtenced to days probation,90
work, a sentence oror, jailif the individual is tounwillingof laborperiod

Kirk the sentence of probationChief declaredfine. On appeal, Justice
bya sentence mandatedthat the court must firstholding imposeinvalid by

Kirk reasonedsubstituting probation.it andsuspendinglaw before Justice
in that the defendant violatesnecessaryis the eventthat a valid sentence

serve thecase the law that the defendantrequiredin whichprobation,
Kirk fur-increased half. 1 Nav. R. at 15 and 16.bysentenceoriginal Justice

andnot to law was a form of cruelaccordingther that a sentencedecided
1Rights,is the Bill ofby Navajounusual which prohibitedpunishment,

said,Kirk “Aconvicted(1967). person1 Nav. R. at 18. AsN.T.C. §7 Justice
inin accordance the law and not sentencedis entitled to be sentenced with

him; anythingsome individual believes is best foraccordance with what
ais notprobationunder the law.” Id. at 15. Becausejusticeless is not

Code, be imposedTribal it notmaysentence under theprescribed Navajo
to a sentence.prior

the TribalAlthough Navajo Code has been revised since wasJones
decided, the regardinglaw remains the same as inprobation substantially

(1977),1971. 17 N.T.C. courts the a sen-gives suspenddiscretion to§224
tence and release the defendant anon but it does not allowprobation,

sentence of It is essential andoriginal probation. clearly-that a lawful
defined sentence be a in inon defendant the defendant’simposed presence

case,Incourt. this it that the sentence allowed in wasopen appears §316
outside the of the and he had been sen-imposed defendant afterpresence

addition,tenced to In the and Mittimus theprobation. Judgment imposed
law, thoughmaximum term or the maximum fine allowed even thejail by

court had noted that the defendant acted to some extent in reasonable self-
§1817(d) (1959),This whichprotection. appears to contradict 17 N.T.C.

states, “The listed in 3 of this title are maximumpenalities Chapter penal-
ties be in are sus-to inflicted extreme cases.” Even where sentencesonly

in favor the sentence determines thepended original penaltyof probation,
§1818(b)(1959).to be if a defendant N.T.C.imposed probation.violates 17

Therefore, proceduraldistrict courts should take care to follow thegreat
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of the inrequirementsand substantive law sentences.determining The
conviction is reversed and the charge againstdefendant’s the defendant dis-

missed.
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Austin,Tso, Bluehouse and. AssociateJustice,Chief Justices.Before

Moeller, New Mexico the WilliamEsq., Appellant;F.D. Farmington, for
Prosecutor, Nation,Navajo WindowtheEsq.,E. Miller Jr., ofOffice

Rock, the Appellee.Arizona for

Bluehouse,delivered AssociateOpinion by Justice.

Defendant, his conviction the courtJr., appeals byThe Wilson Devore
(1972). Judgment14 The and MittimusDriving.of Reckless N.T.C. §455

9,1987, and the filedAprilthe district on defendantsigned by judgewas
12, 15, 1987,1987. On theMay May Navajohis notice of onappeal

that ofarguingfiled a motion the noticeopposing appeal appealNation
2(c),to Rule Rules of Pro-timely Navajo Appellatewas not filed pursuant

the Nation and dismiss the for lack ofagree Navajo appealcedure. We with
jurisdiction.

An finalappeal of a or order must be filed with thejudgment Supreme
Court “within 30 after the suchdays day judgment or order is ren­

§801(a) (1985)....”dered. N.T.C. This statute is and thisjurisdictional,7
unless the is filed 30jurisdiction appeal daysCourt is without within after

Navajois the district The Tribe Indianssigned by judge.the final order of
Yellowhorse, Inc., et al., (1987);v. Riverview5 Nav. R. 133 Service Station
Eddie, Motors, Inc.,(1987);v. 5 Viva Rancho v. Tully,Nav. R. 135 5 Nav.

Mall, Ltd., IV,(1987); Window Rock et al. v. 3DayR. 145 Nav. R. 58
used, of a(1981).And if mail is the notice certified of thefiling appeal, copy

must all be received and asorder, filing stamped byand the fee filedfinal
30 from the date the finaldaysthe Court Clerk within order isSupreme

155
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Doe,Adoption Baby BoyIn the Matter 5theby judge.districtsigned of of:
Motors, Inc. v. 145(1987); Tully,Rancho 5 Nav. R.R. 141 VivaNav.

(1987).
Procedure1,2(c), as beingRule Rules ofNavajo AppellateinterpretWe

(1985).§801(a) Wehave stated before that the lan­consistent with N.T.C.7
datethirty daysmust be filed “within calendar of the theguage, appealan

in bywas entered the record thebeing appealedfinal or orderjudgment
Court,” the time to run the after the dis­begins daymeans appealDistrict

Tribe Indians v. Yellow­Navajofinal Thethe order.signstrict judge of
horse, Inc., (1987); See In AdoptionR. 131 also the Matter5 Nav. of of:

Doe, (1987).5 Nav. R. 141Baby Boy
filed late. In the case of WhitehorsedayThe in this case was oneappeal

Nation, (1983),4 R. 55 the was dismissed forNavajo appealv. The Nav.
that declinedlate. There is no doubt we have to reviewbeing dayone

inlack of the for lateness. This case fits intojurisdiction pastforappeals
cases.categorythat of

granted.dismiss the isappealThe motion to

Navajo governsProcedure still criminal to this Court.1. The Rules of appealsAppellate
in for criminal areThese rules will remain effect until new rules of appealsprocedure

adopted.
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This Rock District Court’s Novem-case is an from the Windowappeal
24,1986 theThe court denied DefendantOpinionber and Order. district

Execution,of(NHA) Quashto WritHousing Authority’s MotionNavajo
Execution, Prohi-of dismissed the Petition for Writ ofStayMotion for and

NHA isservice writs executions.bition further issuance and of ofagainst
to2,1978aenforcement of awardedseeking May judgmentto theprevent

(Dana) Dis-byPlaintiff and the Window RockHoward Dana Associates
trict Court.

$104,864.14 court2,1978, a forjudgment plusOn Dana recoveredMay
$25.00 The Win-againstfor causes of action NHA.cost of two contract

had entered into three separatedow District Court found that DanaRock
services; a 1971the a contract for architecturalcontracts with NHA: 1970

serv-services; inspectiona forarchitectural and 1972 contractcontract for
contract;$13,622.00 the 1970awarded Dana underices. The district court

contract; foundthe 1971 andfullyfound that Dana had been underpaid
valid, andapproval,was lack of HUDdespitethat the 1972 contract

was$91, interest. Danaawarded Dana 242.14 as a detrimental reliance
$104,864.14. judg-of The Court of affirmed theAppealsawarded a total

not a27, 1978, the contract wasbut held that 1972ment on November
Navajo HousingDana v.contract, of lack of HUD approval.valid because

(1978).1 Nav. 327Authority, R.
157
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filed an appealNHA with the Supreme Council on DecemberJudicial
27, 28,and obtained a of executionstay1978 on December The1978.

Council affirmed the andSupreme judgment vacated the onstayJudicial
13,August 17, 1980,1979. Dana a ofrequested writ execution on June

22,which deniedwas on 1982. Dana thenApril sought to enforce the
a writjudgment by 21,1982.of execution obtained on September The writ

was Bank,served on NHA’s account with the Great Western Window
Rock, The bank refusedArizona. to release funds untilany they conferred
with their NHA filed aattorney. QuashMotion to the Writ of Execution
and a 21,1982.Motion for of Execution onStay October NHA also filed a

for a Writ ofpetition againstProhibition further issuance and services of
28,writs of execution on October 1982. There were severalcontinuances

matter, 24,in this 1986,and on November the Window Rock District
Court denied all three motions and ordered that Dana be granted a writ of
execution. NHA the district court’sappealed ruling to the Supreme Court

30,on December 1986. A stay of execution was issued by the Supreme
3,1987. 12,1987,Court on March On the reachedparties agree-anJune

ment on the 1970 contract. The issues on to this Courtappeal concern
the contract.only 1972

NHA is not thecontesting judgment amount or the finding of breach of
contract, but raises the following issues as to Dana’s ability to execute
upon the judgment:

I. Whether execution on the isjudgment barred under 7 N.T.C.
(1956).§705

II. Whether NHA’s andproperty funds are immune from andlevy
§§616(b)(l)(1966) (1977).execution under 6 N.T.C. and 623

III. Whether NHA waived its defense of andimmunity levyfrom exe-
cution raise inby failing to it the district court.

7 N.T.C. is a statute of limitations on the issuance of writs of exe-§705
cution to enforce Itmoney judgments. in that:provdes part

“The party in whose favor a money judgment given byis Navajothe Courts of the
mayTribe at any yearstime within five entryafter thereof have a writ of execution

issued for its enforcement.”

law,At common when a debtor obtained a ofstay execution the limita-
tion for enforcementperiod of the wasjudgment tolled until the stay was

Brown, 361,terminated. v. 38 (1888).Minn. N.W.37 788 Ari-Wakefield
zona allows tolling of the statute of limitation on enforcement judg-of
ments when a of instay execution is effect. North Star Development Corp.
v. Wolfswinkel, 406,146 1985).Ariz. 706 P.2d 732 (App.

Statutes of limitation are enacted to controversies abring legal to conclu-
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lingeringdoes not favor judgmentsdefinite time. Public policysion after a
a stalebe free from execution onrightand debtor has a totheindefinitely,

buthisHowever, rights,the creditor has not onsleptwherejudgment.
exe-stayson the ofexecuting judgment byfromrather has been prevented

The ofstaystatute of limitations.cution, of therequires tollingthen justice
allowed toand he should not bethe benefit of the debtorexecution is for

atlimitations 7that the statute oftake unfair of it. We holdadvantage
inisthat a of execution§705, during staytolled the periodsN.T.C. is

effect.
enforceDana tosought bythat the writ of executionholdingOur means
during§705, as the time periodsthe barred 7 N.T.C.judgment bywas not

the fivein effect do not count towardwhich execution werestaysthe of
be used toHowever, a execution cannotwrit ofyears limitation period.

NHA, a ofheld absent waiverbyand on certainlevy propertyexecute
levyimmune fromof NHA isThis leads to the issue whetherimmunity.

asreadThese statutesand 623.§§616(b)(l)and under 6 N.T.C.execution
follows:

andallowing Authoritythe to sueThe Tribe its irrevocable consent toNavajo gives
contract,name, obligation arising out ofanybe in claim orcorporate uponsued its

suitactivities, immunity fromagree by anyits to contract to waiveAuthoritythe
Navajo Housing Authority might §616(b)(l).which the otherwise have. . . .6 N.T.C.

5616(b)(1).

to thisAuthority pursuantincluding acquired byAll funds or held theproperty,
execution, and noanlevy byfrom and sale virtue ofsubchapter, exemptshall be

any judg-shallagainst the same norjudicial processexecution or other shall issue
6 N.T.C.charge upon property.be a or lien suchagainst Authority §623.ment the

Co. v. Bois ForteDevelopmentNamekagonThe believes thatCourt
1975),(8th Cir. is control-517 F. 2d 508Authority,Reservation Housing

author-housinga tribalagainstThat case involved a suiton this issue.ling
2(a) theand 6 ofof Sectionsprovisionscontract. Theity for breach of

in 6as provisionsin that case are the sameOrdinanceHousingReservation
same2(a) reads theexactlyin this case. Section§§616(b)(l) and 623N.T.C.

it reads “Council.”in of Tribe”§616(b)(l), “Navajoexcept placeas 6 N.T.C.
identical, “ordinance”the wordexceptand 6 N.T.C. areSection 6 §623

6. heldNamekagonin Section“subchapter”in of the wordappeared place
case) tribal immu-2(a) (or §616(b)(l) in this waived6 N.T.C.that Section

suit, to be freerightfree and that thewith to be fromnity rightto therespect
Id.a contractby provision.from could be waivedjudicial execution

torespectwith616(b)(1) immunitya waiver of the NHA’s6 N.T.C. is§
on thatsuit, restrictionsplacesbut 6 N.T.C.rightthe to be free from §623

and fundswaiver, propertyand execution certainlevyfromby exempting
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held NHA.by Any conditional limitation aplaced on Tribe’swaiver of
beimmunity must construedstrictly in favor Marylandof the Tribe. Casu­

alty et al.,Co. v. National BankCitizens WestHollywood, 361 2dF. 517of
(5th 1966). that,Cir. We hold §616(b)(1),under 6 N.T.C. the NHA can
waive its immunity levyfrom and execution by contract. The contract lan­

thatguage waives the NHA’s fromimmunity levy and execution must be
clear and andexpress, any ambiguity will not be construed as a waiver of
immunity.

waiver,Namekagon interpreted, as a a contractual provision between
the plaintiff and the defendant which stated: beenhave reserved“[F]unds
by the Government and will be available to effect andpayment perfor-
mance theby Purchaser hereunder. . . .”If a similar contractual provision

here,were present then under DanaNamekagon, would be topermitted
andlevy execute on However,the judgment. we are precluded from

inexamining partiesthe contents the contract between the anof 1972
waiver,to findattempt because it has been held that the 1972 contract was

not a valid contract. Dana v. Navajo 1Housing Authority, Nav. R. 327
(1978). Without a valid contract there can be no contractual waiver of

Weimmunity. hold that there was no waiver of the NHA’simmunity from
andlevy execution under the 1972 contract. The result is that Dana has a

judgment $91,242.14,for which it cannot collect from NHA’sproperty or
funds secured under Dana be able to andmay levy execute on§623. prop-

anderty funds which fall outside the protection of §623.
The final issue is whether the defense of immunity from and execu-levy

tion can be raised for the first time on appeal. is aSovereignimmunity
defense,jurisdictional which need not be raised at Edelman v.trial. Jor-

dan, 415 (1974).U.S. 651 We hold that is asovereignimmunity jurisdic-
defense,tional which may be raised for the first time on But toappeal.

avoid waste of judicial resources,and litigant the defense of sovereign
immunity should be asserted early.

The stay of execution granted by this Court to the Navajo Housing
Authority is vacated. The order denying the Navajo Housing Authority’s
motion to quash the writ of execution is reversed. The petition for prohi-

againstbition further issuance of a writ of grantedexecution is so far as it
complies with this Opinion.
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the Windowcase, an entered byis a on from orderappealThis probate
21, 1984, and it wasdated NovemberDistrict Court. The order isRock

27,1984, the second timetwice; December andthe first time onamended
11,1985. is as follows:The final distribution orderedJanuaryon

includingGrazing Permit No. 6802sheepDawes —98 units fromYilth HabahTo
farmland.three horses and 25 acres of

including threeGrazing Permit No. 6802sheep units fromTo Helen D. Yazzie—99
farmland.Brand EEA and ten acres ofhorses with

Tribe, and a resi­Belone, Navajoenrolled member of theMrs. Annie an
10, 1978, ageat the ofDefiance, Mayintestate onArizona dieddent of Ft.

had21, 1984, found that sheIn the district court90. its order of November
theforfamily exceptimmediateanya woman withoutsinglebeen

District3, 1978, the Window RockOn OctoberHelen D. Yazzie.appellee,
courtestate. TheDawes, administrator of theChee asCourt appointed

9, 1981,on Januaryprejudicematter of the estate withoutdismissed the
to appearfailed13, 1980, Chee Dawesin whichon Novemberhearingafter a
,
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11,1983, filed an in the Dis-CrownpointOn October Ms. Yazzie action
title the and the two land usequiet grazing permit permitstrict Court to to

case, her title to all the ongranted permitsinvolved in this and that court
2, 1984, re-26, On the Window Rock District CourtJuly1984.January

Dawes, and Ms.by appointedthe case on motion Ms. Dawesprobateopened
husband,her who had diedadministratrix of the Belone estate as successor to

8,1981. 2,1984,Also on the District CourtJanuary July Crownpointon
the and land use Ms. Yaz-awarding grazing permitsvacated its tojudgment

zie, entire matter could be decided the Window Rock Districtbyso that the
estate,filed her claim the entire to thereferringCourt. Ms. Yazzie notice of to

mother,” 1,1984,deceased as her on and Ms. Dawes sub-“adoptive August
estate, and landallotting grazingmitted her final on the the usereport per-

herself, 15,1984.Augustmits to on
The first thebyorder Window Rock District Court was onsigned

21,November 1984. It awarded 97 units from Permit No.sheep Grazing
6802, EEA,the brand and the land acres landuse for 25 of to Ms.permit
Dawes. units from the same and the land usesheep grazing permit per-75
mit for 10 acres were awarded to Ms. Yazzie. After Ms. Yazzie moved for

19,1984,reconsideration on December based on the court’s failure to allo-
grazingcate 25 units of the the courtsheep permit, amended its order on

27,1984. modification,In thisDecember the court Ms.changed Dawes’s
units, horses,to three and awardedsheep includingaward 98 Ms. Yazzie

units, horses,threewith and the brand EEA. The court’ssheep99 January
11, that the1985 order court had entered theexplained December 27
modification, because the November 21 order had not allocated 25 sheep

Procedure,23,units, Navajoand that Rule Rules Civil allows the courtof
21,a case at time to correct error. The court’sanyto Novemberreopen

identified Ms. Yazzieas a “claimant” to the In order,1984 order estate. that
claim,the that Ms. Yazziesustained hercourt found herthrough own testi-

her,and that of who know that shemony people was raised the dece-by
dent, andthus theestablishing parent-child child-parent relationship

tradition,to and her toaccording Navajo entitling a share of the estate.
The is unclear as to what the court meant by referringorder to Ms. Yazzie

“claimant,”as a and whether the court found that the decedent had law-
fully Ms. Yazzieunder common law.adopted Navajo

(1)On Ms. Dawes raises the issues of: whether Ms. Yazzie’sappeal,
1,1984 limitations;claim the estate barred the statute ofAugust byto was

(2) the court erred in the issue of traditionalconsidering adop-whether
tion, in Ms. Yazzie’sorigi-because the issue had not been properly pleaded

(3) in its based on theclaim; finding,nal and whether the court erred testi-
witness,an that Ms. Yazzie had beenmony adopted byof theexpert

to common law.according Navajodecedent
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I. Statute of Limitations

must befix time which an actionStatutes of limitation the within
action, restrict theof butany right simplydo not conferbrought. They

Thus,unlimited, sta-can be asserted.right,in which the otherwiseperiod
but are availablerights,are not matters of substantivetutes of limitations

as defenses.only
1980,law, there is noFebruary, spe-in force sinceNavajoUnder current

cases, limitation for civil action forfor but theprobatecific limitation
§602(d);N.T.C.years.is is five 7prescribedwhich no limitation otherwise

1980, the limita-February,Resolution CF-19-80. Prior toTribal Council
Resolutionssix Tribal Councilyears.civil actions wastion for CJ-51-56

Procedure1(h), (currentlyRules ProbateNavajoand CO-69-58. Rule of
within sixeffect), brought years,actions must bein thatrequires probate
for civil actions.the limitationpre-1980but this rule is based onparticular

toTherefore, applies pro-that the statute of limitationsthere is no doubt
limitation of six would toactions, years applyand that the previousbate

be to bar con-Flowever, limitations cannot invokedthis case. the statute of
19,1978, and the casedied on Mayof this matter. Ms. Belonesideration

The case was3,1978, WR-CV-586-78.filed on October as case no.was
1981, for cause ongood Julyin and reopenedwithout prejudicedismissed

action,of the 1978is thus a continuation2, The actionpresent1984.
as administrator of thepredecessorwhich was Ms. Dawes’sbrought by

of limitations.estate, within the statuteand that action was
administra-file an answer to theinterested party mayheir or otherAny

7,final Rulehearing.the date set forat time toreport any priortor’s final
7, NRPP, Ms. YazziePursuant to RuleRules Probate Procedure.Navajo of

thethe date set forthe estate topriorhad a to her claim toright present
a final reportestate must submitThe administrator of anhearing.final

is to behearinga finalafter which30 after hisdays appointment,within
administrator,Dawes, the7, originalCheeRule NRPP. Becausescheduled.

prej-dismissed withoutthe case wasa final whenreporthad not submitted
The finalscheduled.9,1981, final had beenhearingnoJanuaryudice on

2,Julyonreopenedafter the case wasdid take untilhearing placenot
claim tostate heran toThus, opportunityMs. Yazzie did not have1984.

nother claim was2,1984, litigateher torightandJulyestate until afterthe
the court.byor actionby priorthe statute of limitationscut off by

Issueof theII. AdoptionPleadingProper

2,Rulemeans ofby pleadings.in casesprobateclaimspresentParties
conformcloselymustpleadingsProcedure. TheseRules ProbateNavajo of
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4, 5,the of Rules and 6requirementsto of the Rules of Civil Proce-Navajo
dure. It is essential that contain athey groundsstatement of the on which a

custom,claim against the estate is made. Where a claim relies on Navajo
the custom must be and thealleged, must state how thatpleading generally

the Ifsupportscustom claim. local custom is and it is differentalleged,
Nation,from the custom followed thegenerally throughout Navajo the

(1)mustpleading so state. This is for two reasons: to ensurenecessary due
case,the adverse toprocess by allowing party his under-properly prepare

take and determinediscovery, whether to his own witnesspresent expert
custom; (2)on and to allow the court anNavajo to determineopportunity

thatexactly how custom affects the case.
case,In this Ms. Yazzie based her claim to the estate on the contention

decedent,that she is the child of the whom she described as her adoptive
mother. Her didpleading not state what customNavajo supported her
claim. Based answer,the contents herupon of one might have assumed
that she would attach legal to heradoption papers answer to support her

Here,claim. Navajo custom was not alleged until trial. where,We hold that
here,as a party’s pleading does not indicate a custom,reliance on Navajo that

not laterparty may offer evidence and seek relief under custom.Navajo

III. Traditional Adoption

Although Ms. Yazzie did not plead custom andNavajo tradition in her
answer to the final we will stillreport, consider the issue of traditional adop-
tion for guidance. 6(9)of Rulepurposes of the Rules of Probate Pro-Navajo
cedure sets out the order of forprecedence the estate adistributing of person
who dies intestate. Children of order,decedent are second in brothers and sis-

sixth,ters and andnephews nieces seventh. niece,Ms. Yazzie is the decedent’s
and claims her daughter.to be Ms.adopted Dawes’s husband was the dece-

brother,dent’s and thus Ms. Dawes inherited her husband’s interest in the
estate her husband’supon death. The decedent left no other chil-surviving

6(9),dren. NRPP,Under Rule if Ms. Yazzie is the decedent’s daughter, she
is entitled to the entire estate. If she is not the decedent’s daughter, then the
estate will be divided among the decedent’s surviving sisters,brothers and or
their heirs.

6(10), NRPP, states,Rule “If there is shown to be a Navajo custom con-
cerning the distribution of the theproperty, will descendproperty accord-

custom,toing that even if the custom is in conflict with otherany provi-
sion of this rule.” This rule 52(b),1follows 8 N.T.C. as well as 7 N.T.C.

1. “In the determination of heirs the court shall the custom of the Tribe as to inheritanceapply
if such custom is Otherwise the decidingcourt shall state inlaw whatproved. relatives ofapply
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of theor customscourts to laws§204(a),2 requires anywhich apply
case,InNation not this cus-Navajo prohibited by applicable federal laws.

Yazzie,tom can be used to that the had adoptedshow either decedent Ms.
or that custom Ms. Yazzie’sclaim a ofsupported portionto the estate.

law,Because established customs and traditions have the force ofNavajo
inthis Court with the Window Rock Court itsagrees announcingDistrict

preference “custom,”the asfor term common rather than“Navajo law”
that term fact isthe that custom and traditionproperly emphasizes Navajo
law, and more reflects the in the of customaccurately similarity treatment
between and commonNavajo English law:

law, customs,lex thescripta, only generalThe non or unwritten includes not or
called; particularcommon so also the ofproperly partslaw but customs of certain

laws,kingdom; particular onlythe and bylikewise those that are custom observed
in jurisdictions.certain andcourts

Blackstone, 1 the Law inCommentaries on 62 theEngland (emphasisof
cited in In the Matter the Estate 4 R.original), Boyd Apachee, Nav.of of

(Window 1983).D. Ct.178, Rock customNavajo179-81. and tradition
be inmay shown several it beways: may through opinionsshown recorded

and of thedecisions courts or learned treatises on theNavajo through
noticed;itNavajo way; may be or it be established testi-judicially may by

of witnesses who have substantial of com-mony expert knowledge Navajo
Id.;mon law in an area to the issuerelevant before the court. 7 N.T.C. §204

(b).
notthe needcourtregarding usage,no arises custom orquestionWhere

75, Rules Evidence.Navajoculture.itself of in Ruleexperts Navajoavail of
traditionalto take notice of§204(a) judicial Navajothe courtrequiresN.T.C.
evidence,of factualare mattersarguablyif custom and traditionlaw. Even

a can takeclear that courtas it is it isreading printed,the lawsimplyand not
Thus, custom is generallyif aas facts.judicial adjudicativenotice of customs

byaccurate determinationor if it is ofcommunity, capablewithin theknown
it isbe questioned,cannotaccuracy reasonablywhoseresort to sources
thatone schoolcontext, a Dean of lawbyIn the commentproven. Navajothe

isdamn fool knows”everytaken of those factsmaynotice be“judicial only
1984).(3rdEvidence, §329, ed.onE. McCormickCleary,appropriate.

asa customparticularnotice ofHowever, judicialif a district court takes
onin its order the customlaw, setclearlyit must forthcommonNavajo

to in (1986),Sells,ate entitled be his heirs.” Sellsv. 5 R.However,the decedent Nav. 104 this Court
Navajo Navajoheld that courts must case law andfollow wherever state lawpossible, may apply

legaldecide issues ofto firstonly impression.
makeSells, Id.,2. In Sells v. we the Reform Act of N.T.C. to1985, 7 $204,interpreted Judicial

Navajoassumingof state law with the no case law isthe courts, direcdydiscretionaryapplication
Navajothat needs of theon Courts and law best meets themay “adopt develop people.”point.

Id. 108.at
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which it is so that the basisrelying, for its decision is clear and can be
case,this In thisbyreviewed Court. the district did thecourt not cus-identify

tom it estate,used for its division of the and therefore we conclude that it
must not have taken notice ofjudicial custom for the ofpurpose applying
Navajo common law.

All evidence must be authenticated to the satisfaction of the beforejudge
30, Thus,it is admitted. Rule RulesNavajo Evidence. if as in thisparty,aof

case, intends to present the of an histestimony witness toexpert support
claim that a law,customparticular constitutes common he mustNavajo
satisfy the court that his use anof witness is Non-Indianexpert proper.
jurisprudence distinguishes between a witness and an Alay witness.expert

witness canlay testify only to his first-hand the Anknowledge of facts. expert
witness can draw inferences from facts that a trier of fact would not be com-
petent to draw. E. McCormick onCleary, Evidence at 33.§13

admitted,Before of antestimony expert witness is the court must deter-
mine skill,that the witness is qualified because his orknowledge experience
in the field makes itpertinent that his or inference will aid thelikely opinion
trier of fact in the search for truth. The may be derivedexpert’s knowledge
from reading, or, case,from practice, as is more the from both.commonly
Further, an expert’s is iftestimony only knowledgeadmissible the from which
he draws his inferences is so specialized beyond understandingas to be the of

somelaymen, although jurisdictions will admit expert testimony concerning
matters about which the ifjurors may generalhave theknowledge, expert
opinion would still aid their A decidecomprehension mayof the issue. court
not to admit if itexpert testimony believesthat the state of the areapertinent
of does notknowledge permit a reasonable be asserted even anopinion byto

It also decline toexpert. may admit such if the court believes thattestimony
an basedopinion upon facts be facts.particular groundedcannot on those
E. Evidence, 33,McCormick onCleary, at 34.§13

30,from Rule theApart Navajo Rules of Evidence lacks rulesspecific
regarding witness in v.expert qualifications. George NavajoWe stated

al., 2 Nav.Nation, (1979),R. 1 that:et

The qualifying of expert witnesses is one area of trial is left to theprocedure which
sound judge.discretion of the trial

There is no substitute for first-hand observation and qualifi-examination of the
experts. [Supremecation of such The must exercise considerable restraint inCourt]

this area and must resist the temptation jumpto in and substitute its own opinion for
the of the trial oropinion judge judgmentreverse his on this basis.

justifiableGiven the reluctance part outguesson our to the District Court on mat-
nature, must, however,ters of this we exercise powerour of review and determine

whether there is some reasonable judge’sbasis behind the exclusion of. . .witnesses
experts....offered as

Id. at 6.
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case,Within the bounds of that following generalwe now set forth the
within which district court theirguidelines judges may exercise discretion to

admit or exclude The trial must himselfexpert testimony. judge satisfy that
an witness on custom is in fact an in this Aexpert Navajo expert area. wit-

mayness’s on custom come from or or fromqualifications reading practice,
other evidence of a witness’s custom. In theunderstanding of latter category,
a witness be based hismay qualified upon familiarity Navajowith traditions

education, his adherence to a life,or traditional ofwayoral oracquired by
in custom,his interest his ofthrough long-term deepening knowledge Navajo

or his status within thethrough community as a with a knowl-person special
of custom. After the courtedge determines that a witness is as anqualified

the witness can inferencesexpert, draw from facts that the trier of fact would
not be to draw.competent

In cases where custom isNavajo anddisputed, might determine the out-
come, the court should hold an informal conferencepre-trial with two or
three expert court,witnesses as appointed the asby 24(a),authorized in Rule

Rules ofNavajo Evidence. The parties attend,and their counsels may but
their should be limitedparticipation to asking questions to theclarify expert
witnesses’ conclusions. The expert witnesses discussmay among themselves
how customNavajo should be inapplied court,the case before the until they
arrive at a consensus. This is the way Navajos have traditionally clarified their
understanding customs,of and it is more than theappropriate adversarial

where eachsystem party tries to custom to benefit itsinterpret own interests.
Within these guidelines, the court can determine ofadmissibility expert

within itstestimony discretion. This Court cannot add its own stan-specific
dards by which a witness will be as anqualified in matters ofexpert Navajo
custom beyond However, where,these guides. the outcome of a case on

on aappeal depends question law,of Navajo common that was established
in the proceedings witness,below through an expert review,this Court must

law,as a matter of whether the district court followed the proper procedure
in thedetermining expert witness’s qualifications regardsas the custom or
tradition toapplicable the circumstances andspecific locale involved. There-
fore, admitted,where isexpert testimony the record must clearlyshow the
basis of the witness’sexpert specialized and itknowledge, why is particularly
relevant to the before thequestion court.

case,In this the court found that Ms. Yazzie sustained her claim her“by
own testimony as well as by those who knew her.”In the Matter the Estateof

Belone,Annie WR-CV-586-78,No. 21,Order dated November 1984of
(Window Rock Court).District Ms. Yazziestates in her brief thatopposing
the court “heard the of antestimony expert witness and took noticejudicial
of matters testified to concerning Navajo custom and inheritance.”adoption
Brief for the at 4.Appellee Ms. Dawes’s brief states that Ms. Yazzie

witness,introduced the of antestimony but that didexpert testimonythe not
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11,12.atthis case. Brief for the Appellantthe circumstances ofcover specific
a of the witness’s testi-transcript expertdid not provideBecause the parties

Court, district court’s orders did not mentionand because theto thismony
witness, in the record to show that the districtnothingthere isthe expert

(2) found that the wit-was(1) expert qualified,found that the witnesscourt
(3)being litigated,relevant to the issues ordirectlyness’s wastestimony

inferences from the specificto drawqualificationsexamined the witness’s
the record contains no evidencefindings,case. Without suchfacts of this

daughter.the decedent’s There-adoptedshows that Ms. Yazziewaswhich
abase her claim to the decedent’s estate on offore, theoryMs. Yazziecannot

traditional adoption.
Final and and toAccounting Response ObjectionIn her toResponse

Estate,Dismiss Claim the filed with theAgainstAdministratrix’s Motion to
court, that, herarguesMs. Yazziealso even fromapart child-parentdistrict

decedent, is entitled to a the estatewith the she ofrelationship portion
father, Dawes, However,her Willie who was the decedent’s brother.through

decedent,the as did the decedent’s husbandWillie Dawes died before and
Therefore, Yazzie’sclaim under this is without TheargumentMs. merit.son.

brother, Dawes,one Chee who was Ms.bywas survived Dawes’sdecedent
husband, sisters, Rose Dawes and Maggie Accordingand two Nettie Dawes.

NRPP,6(9), three take in inheritanceprecedenceRule these over Ms. Yaz-to
niece. Ms. Yazziehas established no thatgroundszie as the decedent’s would
that rule.disregardingjustify

Yazzie that the district court hasargues equitable powersMs. toFinally,
in a fairand land use and man-grazing permits justthe decedent’sdistribute

However, indication that thein the absence of clear decedent intendedner.
Yazzie,her estate to Ms. the district court’s equitableto leave all or ofpart

andignore unambiguousnot allow it to the clear directions con-dopowers
6,in Rule NRPP.tained

the award ofsupportof the lower court do not tofindings propertyThe
YazzieThe court’s conclusion that Ms. was accord-adoptedHelen Yazzie.

is the record. Wehold that thesupported byto common law noting Navajo
inin its division and distribution of this case.propertydistrict court erred

The portionthe one brother and two sisters. of theclearlyThe heirs are
to his survivingDawes must be further probatedawarded to Cheeestate

must likewise beissue, probatedand the to DawesMaggieawardedportion
in this case is reversed and theher issue. The decision of the district courtto

distribution of thethe Window Rock District court formatter is remanded to
thisestate consistent with Opinion.decedent’s
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Rock District Court’sThis case involves an from the Windowappeal
The court15, Marriage.Final Decree of Dissolution ofAugust 1985

defendant, Davis,Davis, a from the GloriaGary divorceplaintiff,thegranted
the child to the defen-care,and and control ofcustodyawarded permanent

dant, to the division of all the property.Gloria Davis. The parties stipulated
issues offindings paternitythe district court’s on theMr. Davis is appealing

and debts.division of propertyand
Chinle,6, 1976 in Ari­married onMr. Davis and Mrs. Davis were June

inthey separatedas husband and wife untiltogetherzona. livedThey June
a divorce onseekingMr. Davis that she wasMrs. Davis informedof 1984.

marriagethe3, filed suit dissolution ofseekingOctober 1984. Mr. Davis
child, earlyin late or28, 1984. MayA conceived sometimeon November

1984, 19,1985.born on Februaryof wasJune
father of thenot theMrs. Davis testified that Mr. Davis wasAt trial

awithchild, relationshipin an active sexualengagedand that she had
also testi-Mrs. Davisthe occurred.during period conceptionthird party

theduringMr. Davis onceonlyhad sexual intercourse withfied that she
duringinaccessible to Mr. Davisand that she wasofperiod conception,

he maintainedDavis stated thatthe of Mr.period conception.the rest of

169
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the criticalduring period.with Mrs. Davisrelationshipsexualan active
1982, in Feb-in the fall of and a reversalvasectomyDavis underwent aMr.

21, 1984; the resultsA was done onanalysisof semenruary 1984. June
recordDavis’s to father a child. Theabilityconclusive as to Mr.were not

a that Mr.that there wasstating possibilitya letter from a doctorincludes
in Mr.At the Davispoint proceedings,fathered the child. someDavis

However,tests to determine the child’s paternity.bloodrequested grouping
in the that a childlater withdrawn favor of presumptionthis wasrequest

is to be a child of theduring marriage presumedand born theconceived
marriage.

decision, court found that Mr. Davis had no“presentedIn final theits
children the critical timeduringof his to haveabilityevidenceexpert

num-Findingswas not the father of the child.and that Mr. Davisperiod,”
that Mrs. Davis overcame theand 8. The court also foundbered 5

andthrough “testimony testimony.”her otherlegitimacyofpresumption
numbered 7.Finding

issue, that the submitted a list ofpartiesOn the other the record shows
the and debtsthe court and thatstipulated propertydebts toproperty and.

onThe issue was the valuationonly remaining placedhad been divided.
onThe no evidence on valuationparties presentedeach item of property.

appeal.

I. Property

In a divorce the division of and debts should be fair andproperty just.
(1980).v. 3 Nav. R. 30 The to a division ofCharley Charley, parties agreed

debts,the and and to the in court. It is well set-property stipulated agreement
tled that a has waived his to not the issue at theparty right disagree by raising

Bedonie, (1979).district Nation v. 2 131 If Mr.Navajocourt. Nav. R. Davis
debts,did not with the division of and he should haveagree property objected

not that Mr. Davisany objectedat the trial. The record does contain evidence
into the division of and debts the district court. Mr. Davis hasproperty pre-

sented no that he The ison record conclusive thatproof appeal objected.
issues to the and debts have been to therelating property stipulated by par-
ties and that the distribution is fair and equitable.

An raised the valuation theregarding placed upon property.issue was
However, did not this issue on but instead hepursue appeal,Mr. Davis

ifto that the and debt distribution was unfair. Evenappears argue property
valuation,there were as to Mr. Davis would be fromquestions precluded

he has his free will to the distri-making argument, stipulatedthat because of
is of theshowing injustice, par-bution of and debts. Where there noproperty
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ties bewill bound their The district court’s final decision onby stipulation.
the division of and debts is affirmed.property

II. Paternity

The issue of a marriedwhether woman has to assert that herstanding
child born wedlock isduring illegitimate is of first within theimpression

Nation. UnderNavajo non-Navajo common law a married woman lacked
to assert that her child isstanding illegitimate. The rule was used to prevent

married ingainingwomen from of a child a divorcecustody proceeding
solely assertions of Publicupon illegitimacy. and the ofpolicy preservation
good morals also theprecluded illegitimacyassertion of a marriedby

Inwoman. New Mexico it has been held a child inthat bom wedlock is con-
Olmos,sidered and the mother Sacas v.legitimate, cannot bastardize him.

408, 143 (1943).47 N.M. P.2d 871 Under common law anon-Navajo only
husband had to thestanding dispute of his wife’schild. The mod-paternity
em trend is to allow the mother the same to assert that her husbandability
is not the father of her child.

case,In this to allow the husband standing illegitimacy,to raise the issue of
wife,and not the of Billquestionsraises under theequal protection Navajo

of (1986), Act,1 andRights, N.T.C. the Indian Civil 25 U.S.C.Rights§3
§1302(8). Aside thesefrom laws civil theprotecting rights, Navajo people
have recognized that women have status withtraditionally Navajo equal

men inNavajo to decisions and tribe. Basedparticipate affecting family upon
custom,tradition and the wife has in Courts to assertequal standing Navajo

that her However,husband is not the father of her districtchild. the courts
must not the inrely solely upon awardingwife’s claims of cus-illegitimacy

of the child.tody
The that a child born to a married woman is to beprinciple presumed

is is consis-legitimate universally recognized. The traditional viewNavajo
tent with this in athat child born a is consid-presumption, during marriage
ered the issue of that The of is basedmarriage. presumption legitimacy upon
broad It childjustice.of natural was to the fromprinciples developed protect
the disabilities attached to the status of This insuresillegitimacy. presumption
that child has a father to care him. It is one strong-the and for of thesupport
est known to law.presumptions

The of a child to a married ispresumption legitimacy of born woman
but it be evidence. The bur-strong, may byrebutted and relevantcompetent

it, andovercoming challengingden of the is the thepresumption upon party
215,Mejia,evidence must be clear and State v. Ariz. 399 P.convincing. 91

Bravo, 393,(1965);2d 116 State ex. v. 139 Ariz. 678 P.2dApp.rel. Munoz
(1984).974
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The Court is hesitant to a child born in asstamp illegitimate.wedlock
Facts doubt andmerely creating are not sufficient to rebut thesuspicion

Neither is evidence the thepresumption. showing infidelity duringmother’s
sufficient, itself,of toperiod conception by overcomethe How-presumption.

ever, clear and convincing evidence one of the will over-proving following
(1)come the of Thatpresumption legitimacy: the husband is infertile or ster-

children; (2)ile and unable to father or That the husband was absententirely
(3)during occurred;from his wife the must or Thatperiod conception have

the husband was but no sexual intercourse took thepresent duringplace
ofperiod conception.

Blood tests have been used withgrouping great success in other courts for
Blooddetermining paternity. grouping maytests be used to exclude a person

father,as the child’s where the court has as to theonly qualifi-satisfied itself
cation of the about the test and results. If the evi-expert testifying procedures

andence with of to the husband and anotherpoints equal degree certainty
child,man as father of the the doubt will be in favor of legitimacyresolved

74,rather than v. 182 Okl. P.2d 1062illegitimacy. Jackson, 76Jackson
(1938).

Mrs. Davisis onovercoming legitimacyThe burden of the ofpresumption
DavisMrs.byshe is the it. Evidence wasparty challenging presentedbecause

However,had a in the Fall of 1982.undergone vasectomyher husbandthat
the in 1984. WeFebruaryevidence also showed that Mr. Davis had a reversal

a vasec-believe Mrs. Davis has failed to evidence ofprove infertility through
had notthen that Mr. Daviswhich was later reversed. The court foundtomy

hechildren afterevidence of his to fatherany expert abilitypresented
theerred in placingevidence of the reversal. The district courtintroduced

The burden ofburden of his to father children on Mr. Davis.proving ability
sterile; Mr. Davisthat her husband is not onproof is.on Mrs. Davis to prove

that he is not.proveto
Mrs. Davisconflicting.The evidence on Mr. Davis’saccessto Mrs. Davis is

ofduring partevidence that she was out of town and inaccessiblepresented
the critical time and she testified that had intercourse with Mr.period, she

theduring groundsDavis once this To overcome the onperiod. presumption
access, her,of Mrs. Davis must that Mr. had no access to or thatprove Davis

The finalno sexual intercourse took the ofplace during period conception.
access, todecision does not contain a on therefore we are unablefinding

A find-bydetermine which facts were found the district court to be credible.
testimony“hering uponthat Mrs. Davis overcame the basedpresumption

access, sup-and not issue of and it does nottestimony”other does answer the
the that the was rebutted.finding presumptionport

that Mrs. met her burdenfindingThe record does not the Davissupport
and The of the Windowconvincing judgmentof with clear evidence.proof



173

Court reversesthebe sustained. ThecannotpaternityCourt onRock District
District Courtto the Window Rockand remandsfinal decision on paternity,

this Opinion.withissue of consistentpaternityon thehearingfor a



No. A-CV-21-85

Supreme NavajoCourt the Nationof

D.In the Matter of the Estate of: Mae Benally
al.,Wilson et.Benally, Appellants,

vs.
Denetclaw,Raymond Appellee.

31, 1987JulyDecided

OPINION

Tso, Austin,Bluehouse and AssociateJustice,ChiefBefore Justices.

NewEsq., Shiprock,Herman Mexico theLight, Appellants; Lorettafor
Morris, Services, Inc.,DNA-People’sEsq., Legal Crownpoint, New

the Appellee.Mexico for

Bluehouse,delivered AssociateOpinion by Justice.

Wilson H. hasBenally appealed the Crownpoint District Court’s distribu-
wife,tion of the estate of his Mae D. Benally. Ms. aBenally, member of the

Tribe, 31,diedNavajo on 1981. HerJanuary last place of residence was
Naschitti, Mexico,New which is within the exterior boundaries of the

Nation. SheNavajo left behind a son from a previous marriage and a son and
four from her mostdaughters recent marriage. The husband is Wilson
Benally, who is the in thisappellant case. The son from a previous marriage

Denetclaw,is Raymond who is the appellee.
The following is at issue onproperty appeal:

1. Permit forGrazing No. 14-1476 70 units issuedsheep 17, 1976on June
to Mae D. and WilsonBenally Benally. Mae D. hadBenally inherited 11

units, included insheep this from her father in Inpermit, 1976. the Matter
Denetclaw,the Estate WR-C-PB-486-75,Clarence No. Final Probateof of

(Window Ct.,Decree 19, 1976).Rock D. February
2. A land use issued to andpermit “May Benally” 9,D. approved July

1953, land,for 9.5 acres of agricultural described as A-93. Theplot second
page of the permit designates “Raymond, Harry, Virginia Benally” as

174
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beneficiaries Mae D.upon Benally’s Permit,death. Land Use 2. Thisp. page
16,is dated February “Raymond1953. isBenally” Raymond Denetclaw.

Harry is theBenally son of Mae and Wilson Benally. Virginia is theBenally
eldest of Mae anddaughter Wilson She isBenally. Virginianow Winters.

3. One of six of coralstrings beads removed from Benally’sMs. set of
jewelry after her death.

30, 1983,On November the DistrictCrownpoint Court appointed Ray­
mond Denetclaw as administrator of the estate. The district court received

18, 1984.Mr. Denetclaw’s final report on ThisApril report stated that the
heirs,”i.e.,to the theproperty “passes surviving children,husband and six but

did not how thesuggest property was to be distributed. Final at 4.Report
3, 1984,On August Raymond Denetclaw submitted an “Administrator’s

Argument Estate,”concerning Distribution of the in which he stated that 11
units from Permitsheep Grazing No. were Mae D. Benally’s14-14-76 sepa­

rate and that the rest of theproperty, estate was the community property of
Mae and Wilson Benally. ArgumentAdministrator’s at 1. Mr. Denetclaw

himself,the 11requested custom,units for that “Insheep arguing Navajo the
oldest child usually have more thanrights younger siblings.”the Administra­

2,tor’s atArgument 3. He also argued that Land Use Permit No. A-93
should be divided between the three beneficiaries designated by Mae D.

2Benally on of thepage permit. he that theFinally, alleged coral beads
intended for Mae D. Benally’schildren were in theimproperly possession of

Johnson,Ruth Mae D. sister.Benally’s
14,1985,On May Wilson Benally submitted an “Answer and Counter-

toProposal Distribution He conceded 11Stipulation.” that the unitssheep
inherited Mae D.by Benally Denetclaw,should be awarded to Raymond but
argued that he himself should receivethe other 59 Hesheep arguedunits. also
that the land governed by the land use for waspermit plot “relativelyA-93

byused the responding and that he should beparties,” named “permanent
administrator” for all the heirs. Answer at 1.Wilson answer did notBenally’s
suggest how the beads should be distributed.

The Crownpoint 18, 1985,District Court held a onhearing July and
issued a 7,1985.decree distributing the estate on The courtAugust noted
that Harry (1)was not at theBenally present hearing, and found: that Mae
D. heirsBenally’s children; (2)were her husband and six and Raymondthat

beads,Denetclaw was entitled to one ofstring which had beenimproperly
given to Ruth “in accordanceActing Benally’swith Wilson oralJohnson.

court,” 2,instipulation Probate Decree at the court 10 unitssheepawarded
each to Wilson and hisBenally daughters,four 11 units tosheep Raymond
Denetclaw, and 9 units to The court further orderedsheep Harry Benally.

11,unitsHarry Benally’s sheep9 combined with Denetclaw’s andRaymond
a of 20grazing permit sheep units issued to Denetclaw. The courtRaymond
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Denetclaw,RaymondA-93 betweenland use forpermit plotdivided the
Winters, Denetclaw.by RaymondasVirginia proposedandBenally,Harry

to Raymondof coral beads returnedstringonethe court orderedFinally,
reconsideration on Sep-submitted a motion forWilson BenallyDenetclaw.

13,1985. Mr.Septemberdistrict court denied on6,1985, which thetember
6,1985.Septemberof ontimely appealfiled a noticeBenally

thegrant appeal.exists tothat causeprobableThis Court has determined
However,de novo. triala trialrequestedMr. BenallyIn his Brief on Appeal,
1985;Act this actReform ofeliminated thebyde novo has been Judicial
1986). For the(Supp.N.T.C.review to issues of law. 7limits appellate §803

evidence, at trialnot introducedreason, not considermaythis Courtsame
in his brief. This case involvescourt, Mr. refersBenallyin the district to which

Probate Rules.Navajothe ofapplicationproper

Tribal CodeEstates Under the NavajoI. Division of

COMMON LAWA. NAVAJO

inheritance that:requiresNavajo governinglaw

the Tribe as tocustom ofapplyheirs the court shall theIn the determination of
Otherwise, inapplyshall state lawthe courtproved.if such custom isinheritance

his heirs.decedent are entitled to bedeciding what relativesof the

Belone,§2(b) (1977).8 In In the Matter the Estate Annie 5 Nav.N.T.C. of of
(1987),R. 161 the for customprocedure applying Navajothis Court set forth

claim relies cus­Navajoin In the a onlegal proceedings. pleadings, “[w]here
tom, generallymust be and the must state howalleged, pleadingthe custom

trial, can cus­provethe claim.” Id. at 164. At asupports partycustomthat
law, treatises,tom Id. atthrough testimony.case learned orprevious expert

Id. In the165. The court also notice a custom. at 165. lattermay judicially
case, isclearlythe court “must set forth in its order the custom on which it

165, 166.. . " Id. atrelying.
to sup-customallege any JNavajodid notBenallyWilsonIn his pleadings,

that thealleged onlyDenetclawRaymond “[i]nstipulation.his proposedport
youngerthan therightshave morecustom, usuallyoldest childtheNavajo

3,1984, Mr. Denet-at 3.AugustdatedArgument,”“Administrator’ssiblings.”
division ofhis requested“custom” supportedhow thisargueclaw did not

Thecustom.Navajomentionorder does notThe district court’sproperty.
commonNavajotoaccordingof the estatea divisionsupportdoes notrecord

caseNavajoinstate law asTherefore, appliedmust followthe divisionlaw.
Procedure.1Rules of Probateand the Navajolaw

Navajo case law(1986), mustdetermined that courtswe applyR. 104Sells v. 5 Nav.Sells,1. In
Id. at 107,of firstlaw to resolverelying impression.on state only questionswhenever possible,

108.



177

RULES OF PROBATE PROCEDURELAWUNDER THEB. STATE

the estateWhenever a a the courtby spouse, probatingdecedent is survived
andfirst of the estate is whatcommunity property,must determine what part

so,In the court must applythe decedent’spart separate property. doingwas
resided, in of theinterpreted lightthe of the state in which the decedentlaws

§2(b)Rules of Probate Procedure and law. 8 N.T.C.Navajo caseNavajo
(1977).2

(1977)9 that:N.T.C. states§205

marriage, except thatproperty acquired by duringAll either husband or wife the
descent, and her minor chil-acquired by gift, bywhich is devise or or earned the wife

husband, community propertyseparate apartdren she lives and from her is thewhile
of the husband and wife.

5, ismarriageSee also Rule NRPP. theProperty acquired during presumed
to Mitchell,be Mitchell v.unless shown to becommunity property separate.

205, 432, 439 (1986), denied, 205, 719104 N.M. 104719 P.2d cert. N.M.
(1986).P.2d is acquired during60 Inherited even if theproperty separate,

Williemarriage. Willie, 31, (1983);v. 4 Nav. R. 32 v. Shappie,Portillo 97
59, 878, (1981).636 P.2d with com­comingledN.M. 880 Separate property

if itmunity is still can be and identified.property separate clearly traced
Mitchell, 719 P.2d at 439.

tobelongsthe death a one-half of the community propertyOn of spouse,
5, Inthe be NRPP. Newsurviving and cannot willed Rulespouse, away.

Mexico, will,if half of the com-the decedent did not leave a the decedent’s
6(3)(c), One-NRPP.property goes survivingalso to the Rulemunity spouse.

andsurviving spouse,of the decedent’s to theseparate property goesfourth
Id..the three-fourths to the decedent’s children.remaining goes

C. THE GRAZING PERMIT

14-14-76,Of the 70 insheep Grazingunits Permit RaymondNo. Denet-
claw introduced showingevidence that Mae had inherited 11BenallyD.

units, these,which were hersheep separatethus One-fourth of orproperty.
units,sheepthree belong to Wilson 59 units thatBenally. Adding sheepthe

are community of 62property, goa total units to Mr.sheep Benally.must
remaining Thus,The musteight remainingbe divided the six heirs.among

Ms. However,each of isBenally’s children entitled to units. inlVá sheep
7,Grazing Distria No. grazing permits be into ofmay partsnot subdivided

ten §785(3)less than sheep (1977).units. 3 N.T.C. ReservationNavajoThe
Handbook,Grazing issued the Resources of the Tribalby NavajoCommittee
to regulateCouncil the grazingdistria of grazing per-committee’s issuance

Navajo 1986).that (Supp.assumes no federal law or statute2. This 7 N.T.C. If§204applies.
Navajo Navajocase law a state that common andlaw, becomes asinterprets law,interpretation

changestakes overit state case or even over later in state Id.law, statutes.such, precedence
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mits, contains a similar provision. Navajo Reservation HandbookGrazing
Thus,at 24. to theaccording Grazing Handbook, can-eightthe unitssheep

not be distributed strictly according to the Rules of Probate Procedure. An
ofaward lVs units issheep clearly incompatible Navajo governingwith law

the grazing Seepermit system. Navajo Reservation HandbookGrazing
(1957). A distribution consistent with the mustNavajo grazing permit system
be considered.

In accordance with Wilson the districtBenally’s stipulation, court ordered
a roughly equal division of the grazing permit among all seven heirs. It is clear
that Mr. make aBenally may gift anyof of the estate is en-part to which he

However,titled. such a asstipulation Mr. could have been made forBenally’s
reasons, duress and hismany including counsel’s ofignorance Benally’sMr.

legal rights. Before the distribution in the is considered as astipulation gift,
Mr. Benally must have been aware legalof his to 62 units. The rec-right sheep
ord does not that Mr.show knew he wasBenally entitled to 62 units.sheep
Therefore, unenforceable,the isstipulation and it is Navajoinconsistent with
probate law.

D. THE LAND USE PERMIT

The first ofpage the land use permit plot havingfor A-93 is asstamped
been 9,1953.approved Julyon The second containing thepage, assignment
upon 16,Mae D. deathBenally’s children,to three of her is dated February
1953. Because two of these three children are Benally,also children of Wilson
this assume,court evidence,must absent that Mae and Wilsoncontrary

wereBenally married when the land use was and that thepermit approved,
permit was therefore Thus,theacquired during marriage. unless the permit
can be identified as the separate property of Mae D. theBenally, presumption

Mitchell,toaccording law is that it is community supra,Mitchell v.property.
P.2d719 at 439. The status of the land use additional find-permit requires
ofings fact.

law,Under New ifMexico a decedent leaves a will that fails to forprovide
children,one or more of his whether born before or after the will was

executed, the omitted child receives a share in the estate in value to thatequal
which he would have received under the intestate succession law. N.M. Stat.

(1978).3Ann. The provisions of this section can be in§45-2-302 defeated

3. is titled§45-2-302 “Pretermitted and inchildren,” provides part:
If aA. testator fails to name or in his will for of his children bom orprovide beforeadoptedany

or after the execution of his the omitted child or hiswill, issue receives a share in the estate in
value to that which he would have received if the testator had died intestate unless.

1. it from the will that the omission wasappears intentional;
2. when the will was the hadtestator one or more children andexecuted, devised substan-

all his estate to the other of the omitted ortially parent child;
3. the testator for childthe transfer outsideprovided the will and the intent that the trans-by
fer be in lieu or a is shown statements of the testator or from thetestamentary provision by
amount of the transfer or other evidence.
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which has been in this case. Id. It is not clearallegedseveral none ofways;
Ms. of beneficiaries to the land useBenally’slistingfrom the record whether

in Iftestamentaryis nature. the land use is thenpermit permit testamentary,
Ms. one-half land her share ofBenally may will of the use as com-permit

or the entire land use if it is hermunity property; permit separate property.
However, the court must be careful to see that heirs arepretermitted pro-
tected.

The district court must also determine whether Ms. ofBenally’s listing
beneficiaries to the land use is like an of beneficiaries inpermit assignment

case,Ifan insurance that is the the of the that is notpolicy. portion permit
becommunity property may divided the beneficiaries listed.among

II. Land and Permits in LawGrazing Navajo

Land use and grazing within thepermits Navajo Nation are not “owned”
in the same sense that inproperty can be owned fee under thesimple Anglo-­
American legal system. land use and are sold orAlthough grazing permits

inheritance,through allpassed transfers are to districtsubject regulation by
See,land boards and grazing §237(1) 1986);e.g.,committees. 3 N.T.C. (supp.

§§708(a), (1977).3 N.T.C. 784 In allotting these committees mustpermits,
consider, among (1)other the of that tractsthings, policies insuring assigned

land use andby viable,grazing permits largeare to beenough economically
(2)and that land (2),is to its most beneficial use. Seeput 3 N.T.C. §§233

237(2), also,237(6) 1986); §§217(a), 703(3) (1977).3 See In(Supp. N.T.C.
Wauneka, Sr.,the Matter the (1986).Estate Charley 5 Nav. R. 79Nezof of

Further, law,under Navajo common a canperson only “right”maintain a to
Wauneka,land ifproductive he ispersonally involvedin its beneficial use. See

83,Id. at 84.
Title 3 of the TribalNavajo givesCode courts indiscretion the division of

estates, so that tracts of land are kept intact and so that the most beneficial
use of the land is encouraged. Tribal courts have to order that landauthority
use bepermits transferred to the decedent’s “most logical heir.” 3 N.T.C.
§785(1) (1977).4This Court has held that Navajo land whichpolicy, opposes

the landdividing into ever smaller parcels, the literalprecludes application
Wauneka,of intestate succession laws under some circumstances. Id. at 83.

Courts landprobating use and grazing must avoid thepermits splitting up
permits wherever possible, so as thelong rights of all the heirs are protected.
Id. at 83.

law,Within commonNavajo the means of thisprimary achieving goal of
Navajo land haspolicy been the Id.customary trust. at 82. Land inplaced

(1987)4.25C.ER. regulate grazingdoes not and land useintestate succession forspecifically
permits.
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trust is held the unit. Id.familya for the benefit of Courts mustcustomary
as are in the bestappoint encouragetrustees those who to beneficialposition

82,use of the Id. at 84. All individuals involved in theland. trust have an
land,interest in the and the to use it as as their use isright longhave not con-

However,to the interests of another member of the trust. thosetrary who
livingtheir from the land should have for itsday-to-day responsibilitymake

Id.management. at 83.
The most limitation on a court’s use of the inimportant customary trust

an estate is that the members the trustprobating of must be able to cooper-
Wauneka,if the trust is to be viable. Id. at 82. In for example,ate we deter-

heirsmined that the would be unable to incooperate harmoniously manag-
However,a Id.ing customary trust. one heir had worked the land for most

life, livelihood,of his and theon land for his thedepended whereas other
inheirs had not involvedthemselves and intendedfarming, to sell their inter-

Thus,Id. atests in the land. 83. a court include in amay customary trust only
courtthe determines will be able to incooperatethose who the trust’s

management. Other heirs must be compensated from the estate in the
value of their share in the trustapproximate property.

because,The customary custom,trust is so called in Navajo land is held
managedand for the benefit of the clan and the The aimfamily. of a cus-

trust is to tractskeep of land andtomary grazing permits intact and in the
Therefore, land and infamily. grazing permits held customary trust should

descend in the same waysomewhat as held inproperty joint tenancy with
is,of Thatright survivorship. established,once a trust iscustomary those

in the trust cannot normallyinvolved devise their interests in the land or graz-
heirs,to their as thating would cause the to bepermits rights split up among

Rather,more and more owners. the intact,remain andpermits the last sur-
member of theviving original trust will end up owning the entire permit.

However, common-law requirements governing the creation and destruction
trust,of tenancies do not tojoint apply the which is acustomary ofproduct

common law.Navajo
of whether the trust means of distribu-Regardless customary or another

used, a held and usedgrazing bytion is court land use andprobating permits
a unit must consider the of use and thefamily pattern relationshipsland

awithin the in the estate. If the court establishesfamily dividing customary
trust, in theit must consider these factors in whom to include trustdeciding

in landand whom to with other Interestscompensate productiveproperty.
statutes,cannot be divided intestate as with othersimply up according to the

assets.
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III. Instructions on Remand

THEA. LAND USE AND GRAZING PERMITS

Ms. in onBenally’s ques-The distribution of estate depends partproper
record,of not resolved in the and we must therefore reversepartiallytions fact

a lawshearing.the district and remand for new The of intestate succes-court
an equalof children to interest to lVsBenally’s sheepsion entitle each Ms.

Each entitledof of the children is to an interestgrazing permits.units the
landto of the land use whether the usepermit, depending uponorequal \ %2

is or Wilson iscommunity property. Benallyfound to be enti-permit separate
However,the of must these per-tled to remainder the the courtpermits. keep

mits intact to the extent possible.
in thepermits,Because all of the heirs have interests both court must deter-

land,the heirs are the and which of them canusingmine which of presently
in land and The courtcooperate managing utilizing grazing permit.the the

(1)then with of survivor-may customary rightconsider these a trustoptions:
located; (3) aunder laws of state where the isproperty tenancythe theship

common,in on transfer of interests to non-family-memberswith restrictions
land; (4)later and distribution of theand divisionprovisions prohibiting

the can make the mostlogicalone or both to most heir whoawarding permits
(5) one both of the butdividing permits,of the or orpermits;beneficial use

division, other land andresulting grazingif the when combined withonly
district, tolarge enoughthe in same are bebyowned awardee thepermits

and viable.economicallyproductive
prefers customarythe that can this Court acooperate,To extent the heirs

mustheirs cannot befamily.for the benefit of the Those who cooperatetrust
ofthe in the value theirapproximatewith assets from estatecompensated

However, compen-use even if suchinterests in the land and grazing permits.
the divisionprecludes piecemealis land stillNavajo policysation impossible,

aFurther,land. have not maintained connec-of those heirs whoproductive
trust,customarybeneficiaries of a ormaytion with the land be included as

a sepa-but not receivecompensation, mayreceive other assets asmay they
rate land or from the estate.grazing permituse

THEB. CORAL BEADS

one item of the dece-and are entitled toparents siblingsThe decedent’s
6(1),effects, NRPR The districtby family.as selected the Ruledent’s personal

death, ofthat, stringssix hercourt found at the time of Mae D. Benally’s
family Although Raymondaside the for her children.bybeads were set

6(1), the dis-letter of Rulenot entitled to the beads under theDenetclaw is
6(1)of and withis in with the Ruleruling spirittrict court’s accordance both
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custom, members towhereby family meet discuss aNavajo person’sproperty
SeeIn the Lee,matters after that death. Matter the Estateperson’s Rayof of

Therefore,(1971). the27, 301 Nav. R. district court’s order that Ruth John­
stringson must return the of coral beads to Denetclaw isRaymond affirmed.

Affirmed in and reversed and remanded inpart part.
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This libel case is on from a final entered theappeal judgment by Crown-
11,1987. 27,1986,District Court apoint February judgmenton On October

Tome,the defendant,on issue of enteredliability againstwas the Marshall
for failure the discoveryto with rules and thecomply compel-court’s orders
ling $1,020.00The indiscovery. court also awarded fees toattorney’s plain-
tiff, Donna Chavez. The issue of tried a whichdamages jury,was before

$10,000.00awarded Chavez in toThe court further ordered Tomedamages.
a in isprint retraction his The Nation Tomenewspaper, Navajo Enquiry.

27,1986the district October of andappealing finding liabilitycourt’s award
fees, 11,1987of and finalattorney’s Februarythe court’s award-judgment

ing punitive damages,actual and and order to a retraction.print
Tome,Marshall The Nationdoing Navajo Enquiry (Enquiry),business as

andpublished duringa series of articles about Donna Chavez 1985 1986.
Chavez,inThe focus the articles was a case which an in theattorneyof

theNavajo Justice,Nation of Nation. Cha-Department represented Navajo
1,1986,filed a libel Tome on thatcomplaint against claimingvez for April

ofTome had and defamed her arecklessly maliciously by publishing variety
false in published August,statements. The statements were inquestion Sep-
tember, 1985, to atheyand November of and accused Chavez of lying judge,

was injudge rulings. reportedand a to obtain favorable It also thebribing

183
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beenThe Nation that hadNavajo EnquiryMarch issue of Chavez1986
community.throughoutthe Tribe” for theby causing problems“ousted Ute
defamatoryallegeda thedamages and retraction ofsought monetaryChavez

statements.
counsel, and afiled an answerretained Wilson as and heMargaretTome

5,1986. 25,1986,On was servedMaya trial on Tomejury Julydemand for
Tecum his whichthrough attorney,a Notice of DucesDepositionwith

depo-of documents at thethirty-six categoriesthat lomerequested produce
19,1986. documentsrequestIncluded in the forAugustsition scheduled for

AugustOnNavajoThe Nation Enquiry.was the and forpolicies procedures
with a4,1986, Subpoenaa motion to serve TomepersonallyChavez filed

depo-at theto that the documents would be availableDuces Tecum assure
serv-the that6,1986, by orderingthe court denied motionAugustsition. On

suffi-Tecum counsel wasice Notice Duces on Tome’sDepositionof the of
atTomebyassure that all documents would berequested producedcient to

the deposition.
19, Mexico.1986,held on in NewAugust Gallup,The wasdeposition

Waits, Ms. Wilson’s associ-deposition byTome was at the Earlrepresented
andonlydepositionWaits stated that he was with Tome for theappearingate.

(Tometo in this matter.”“retainingthat Tomewould be other counsel proceed
However, Tome5.)at Wilson would to representMs. continueDeposition p.

until substitute counsel was obtained.
documents requestedthe without of theappeared deposition anyTome at

thatdoes showin Tecum. record notthe Notice of Duces TheDeposition
orders, anytimeatobjections,for norany protective anyTome filed motions

bring requestednot thewhythe When asked he diddocuments.regarding
whichthat he other to dothingsthe Tome stated hadmaterial to deposition,
(Tomedeposition.he than to thecomingwere morethought important
to hisgoallow Tome to26.)at A three recesswas taken top. hourDeposition

Windowand returned fromgetoffice in Window Rock the documents. Tome
histhatNavajo Enquiry statingissues of NationonlyRock the back thewith

(Tomelocation.had taken the rest of the documents to anotherbrother
100.)at p.Deposition

for8, 1986, Ms. as counselWilson moved to withdrawSeptemberOn
doctor,letter Ms. Wilson’sbyAttached to the motion was a writtenTome.

14,1986, stopwas advised towhich stated that Ms. WilsonAugustdated
letter,The wethat she recover from injuries.at this time so couldworking

districtThethan district court.1was written to someone other thepresume,

1. The letter states singlethat Ms. Wilson was involved in a car accident on December 15,1985,
which in injuries.resulted On re-injured ridingshephysical 20,1986, was while in a smallJuly
engine aircraft. Since that time she has been unable to the tasks in theperform necessary prac-
tice The last paragraphof law. states: “Because the usual treatment modalities not been suc-have
cessful ... I have workingadvised her to at this time.... In the meantime I feel it is med-stop

that her be turned on and thatically she be able tonecessary heat her house.”electricity
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did17,1986, finding that the motionmotion on Septembercourt denied the
Rules Civil Procedure. Rule 27NavajoRule of the ofnot with 27comply

a to can becounsel be named before motion withdrawthat newrequires
Indid name newmotion filed Ms. Wilson not counsel.byThegranted.2

motion, Ms. to advise Tome to actthe court directed Wilsonthedenying
twoThe court then allowed Ms. Wilsonand obtain new counsel.quickly

not Ms.motion to if Tome did secure counsel.file another withdrawweeks to
file another to withdraw.Wilson did not motion

17,1986,On the court also found that Tome hadSeptember previously
been ordered to certain materials which Tome had notproduce discovery

and made itsproduced available to Chavez. The court was toreferring
6,1986.order of The court ordered Tome to make those materialsAugust

days.available to Chavez within fifteen
22,1986,On filed a ToSeptember CompelChavez “Motion Production

Documents,” 24,of which the grantedcourt on 1986. TomeSeptember
was ordered to the in the Noticeproduce requested Deposi-documents of

1, 1986,tion Duces Tecum October beby “judgmentotherwise shall
entered himagainst the of Order ofupon application plaintiff.” September
24,1986.

22, 1986,Also on Chavez filedSeptember a “Motion To Dis-Compel
closure Of Alleged QuestionsSources And To ToCompel Answers Asked
At 24,ThisDeposition.” grantedmotion was on In the1986.September
Order Compelling the court ordered Tome to theDiscovery, disclose
sources articlefor each Chavez inconcerning Enquiry;the the financial
and business of the andaspects Enquiry, to Chavez with aprovide witness
list. The court further warned that ifTome the orders were not complied

7,1986,with by October shall“judgment againstbe entered him on appli-
24,1986.cation of Orderplaintiff.” of September

9,1986,On October anChavez filed for“Application Judgment” based
upon Tome’s failure to thewith 17 and 24 Oncomply September orders.

27,1986, theOctober district court entered for Chavezjudgment on the issue
of liability, $1,020.00and the court awarded Chavez in Theattorney’s fees.
attorney’s fees were for the thecosts of motions Thecompelto discovery.
court found that Tome had not complied with four of its orders: the oforder
August 6,1986, ordering documents;Tome to the orderproduce of Septem-

17,1986,ber compelling documents;Tome to and the orderproduce Sep-of
24,1986,tember ofcompelling discovery information disclosed atby Tome

his Thedeposition. court also thatfound Tome had not made any motions
for reconsideration, or other to the toobjections compelorders production
of the documents or to Neither had Tome a motioncompel discovery. filed

by party,aappeared open represent2. in motion toWhenever has once either court orcounsel
responsiblesuch shall with-counsel be to the for his actions and not be allowed toshall Court

naming andexcept by upondraw new counselfrom the case order of the Court written motion
27,stating good Rulecause. NRCP.
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the Notice of Duces Tecum.Depositionregardinga orderfor protective
and made a motion6,1986, secured new counselTomeOn November

claimed that his27, priorTomejudgment.the October 1986to set aside
him and he argued that that was suffi-representedhad inadequatelycounsel

denied and onThe motion wassettingfor aside a judgment.cient grounds
The1987, damages. juryheld on the issue of9, a trial wasjuryJanuary

$8,823.87. Thedamagesactual ofChavez had sufferedfound that
distress, and loss ofsuffering, reputa-for mental emotionalweredamages

as Aside$1,176.13 damages.awarded punitiveAn additional wastion.
award, ordered Tome to a retrac-printthe courtmonetaryfrom the jury’s

his Thenewspaper,of three consecutive issues ofpagetion on the front
Enquiry.NationNavajo

withI. Failure to DiscoveryComply

A.

Tome27,1986, againstentered judgmentthe district courtOctoberOn
fees, hadfinding consistentlyafter that Tomeattorney’sand awarded Chavez

compellingthe rules and the court’s ordersdiscoveryfailed to withcomply
rules and ordersthat his failure to with theargues complyTomediscovery.

counsel, Wilson, it is tounjustMs. and thatthe of hisincapacitydue towas
him, for the of his coun-him, failingsby entering judgment againstpunish

denied due because the noticesprocessthat he wasarguedsel. Tome further
and not to him personally.sent to his counselthe orders werediscoveryof

by arguments.theseunpersuadedThe Court is
sanctions, includingimposehas the discretion toThe district judge

orders.obey discoveryfailure toa defendant foragainstjudgmentofentry
Inc., (1983).Sales, 4 R. 100 Ourv. Nav.Begay,Auto et al.CornersFour

the district judgewhetherdecidinglimited tois thusappealreview on
attorney’s againstand feesin entering judgmenther discretionabused

discretion, disagreewill not withthis Courtclear abuse ofTome. Absent a
Sells,Arnold 5ContemptIn the Matterdecision.judge’sa district of of:

(1985).Nav. R. 37
discretion,of Tome is not an abuse of if theEntry judgment against judge

found that Tome flagrantly disregarded compellingthe court’s orders discov-
if Tomeery, or abused the Four Corners Autoflagrantly discovery process.

Sales, 4 Nav. R. at 103. of is if orEntry judgment proper willfully,also Tome
faith,in failedbad to the court’s orders. A Notice ofcomply discoverywith

Tecum, documents,Duces which was servedDeposition requested upon
Tome, Wilson, 25,through his counsel Ms. after it was filed onshortly July

service,1986. Ms. Wilson had not the timeattempted withdrawal at of
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Chavez served the notice on Tome’scounsel. At leastthereby rightfully three
19,1986.weeks between service and the date ofelapsed deposition August

these three weeks Tome did not fileDuring any objections to the forrequest
of documents. A with adiscovery party Depositionserved Notice of Duces

Tecum has the burden to otherwise lackobject, of action will be construed
as a consent to with the Ancomply discoveryrequest. unchallenged discovery

has the effectof a court order. Tomerequest ablywas and his fail-represented
order,ure ato motion for or otherwise means heprotective object, consented

to documents inproduce requested the Notice of DucesDeposition Tecum.
consent,After such a failure to with the withoutcomply discovery request,

excuse, can be sufficient for aadequate finding of willfulness to support entry
of judgment.

Tome at the theappeared deposition without documents. During ques-
Tome admitted that he had received the Notice oftioning, DucesDeposition

(TomeTecum from his several to theattorney days prior deposition date.
26.) brought documents,at When asked he had not theDeposition p. why

and the and he that he hadspecifically policies procedures, responded other
to do which he more thanthings important comingconsidered to the depo-
Nonetheless,sition. a three hour recess was taken so Tome could cure his

the documénts from his office innoncompliance by getting Window Rock.
However, documents,Tome returned without the most thenotably policies
and his earlier that were located inprocedures, despite testimony they Win-

(Tome 34.)atDepositiondow Rock. p.
The district could conclude from these facts thatjudge rightfully Tome’s

the not to withbeginning cooperate discovery. Obviously,intent from was
Tome aware of the of documents that he had to at thetype produce depo-was
sition, Otherwise,and he had sufficient time to those documents.gather

a a order fileTome had sufficient time to file motion for or to anprotective
The record is clear that Tomerequestto Chavez’s for documents.objection

documents,he and he consentedknew was to certain topersonally produce
documents, thedeliberately disregardedthose heproduce yet discovery

statement,His that he hadtheto documents.3request by failing produce
is anotherthe deposition,to do rather than come tothingsother important

discoveryabide the rules.byhis refusal toindication of willful
all the circumstances of the case to deter-judgeThe district must consider

acted or in theflagrantly willfully disregardingmine whether the defendant
discoveryin the court’s orders. Tome’sdisobeyingordiscovery process,

at his was not the evidencedeposition onlyrefusal to documentsproduce
that Tome failed obeyconsidered the district The record shows toby judge.

during Tome’s Mr. Waits assured Chavez’s counsel “we will3. At one that, pro-point deposition,
requesting.”vide This statement was made to the three hourthe documents that prioryou’re

recess. Tome at 31.Deposition p.
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subsequenttwo occasions and he twodiscovery disobeyedordered oncourt
throughAll these orders were served Tomeuponcompelling discovery.orders
19,1986record, AugustThe of Tome’stranscriptMs. Wilson.his counsel of

showing testimony.is with evidence evasiverepletedeposition
24,that were entered ondiscovery, SeptemberThe two orders compelling

1986, One of these orderssignificance. compelled produc-are of particular
Ducesin the Notice ofrequested Depositiontion of the same documents

25,1986. The record shows that the order compellingTecum filed on July
bywas the fourth made Chavez for thoserequestof documentsproduction

to undergo unnecessaryNo to a lawsuit should havepartydocuments.
in an to discover the same materialsattempt consistentlyand effortexpense

the orders. At some theignores discovery pointwhile the other party simply
and aresanctions to insure that the court’s rules ordersmustjudge impose

undulythe is notparty requesting discoverywith and thatcomplied
over the casesmanagementThe must exercise control andprejudiced. judge

in a and fashion. Otherwise recal-timely orderlyto insure that cases move
the and administration oftimely orderly justice,citrant parties only impede

in cases scarcelitigants judicialand in other other ofdeprivethe process
addition, thatIn both orders warned Tomecompelling discoveryresources.

ina certain date would result of forby entry judgmenthis failure to comply
this and chose not to with theAgain ignored warning complyChavez. he

court’s orders.
After a the facts and the transcriptreview of of the thisdeposition, Court

agrees flagrantly disregardedthat Tome and thewillfully discovery process
and the district court’s orders. Wehold that the district didcourt not abuse
its by entering judgmentdiscretion on Tome underliability against these cir-
cumstances.

B.

Tome has also raised the of his counsel as a reason for his dis-incapacity
regard of the and for thediscoveryprocess disobeying court’s orders. A party
cannot avoid the of the acts or omissions of hisconsequences counsel. See

Heredia,Tracey (Window 1983);v. 4 Nav. R. 149 Rock D. Ct. Sutherland v.
Co., Inc., (8th 1983).ITT Continental F. 2d TheBaking 710 473 Cir. inca-

of counsel will not allow a to the of hav-pacity party escape consequences
selected that counsel. A to a hasing freely particular party suit a responsibil-

ity to maintain contact with his counsel and assure that his case is being
handled The court cannot be made the of theproperly. watchdog attorney-
client that client has a goodto assure the made choice as to hisrelationship

This would be inconsistent with our of liti-attorney. system representative
Further, it be unfairgation. would to the and makepenalize opposing party

issues,them all the when there anrelitigate is action for availablemalpractice
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has fallen below whatthat their counsel’s conductwho feelsany partyto
the circumstances.would be reasonable under

counsel, and themaintain contact with hisTome had a toresponsibility
dictate orhad a to Tome. The court cannotresponsibilitycounsel similar

counsel, Whenand his Ms. Wilson.oversee the between Tomerelationship
he should haveMs. intention to withdrawTome became aware of Wilson’s

knew, atThe record shows that Tomeobtained other counsel.immediately
withdraw, he tookyetWilson’sintent toleast at the time of of Ms.deposition,

coun-Wehold that of Tome’sincapacityno to his own interest.steps protect
the court’ssel, case, disobeyingunder this is not a valid excuse forthe facts of

theignoring discovery process.orders or fordiscovery

C.

RightsIndian Civilthat his to due under theargues right processTome also
(1968),Act, was violated when notices of the§1302(8) proceedings25 U.S.C.

thatrequiresof record and not to him. Due processwere sent to his counsel
to beof and afforded anany proceeding opportunitya be noticeparty given

Yazzie, et al., (1986); Navajo Engineer­Jumbo,heard. et al. v. 5 Nav. R. 75
Noble, (1984). estab­v. 5 Nav. R. 1 It is anAuthorityand Constructioning

client.to thethe counsel of record serves as noticelished rule that notice to
1983); Smith v.(Window D. Ct.Heredia,v. 4 R. at 149 RockTracey Nav.

(1880).Ayers, 101U.S. 320
Allas Tome’scounsel of record.The record listed Ms. Wilsondistrict court

office, returnedand none werethe mailed to Ms. Wilson’scourt orders were
herreceivingthat Ms. Wilson wasto the court. The court could presume
thethat had notice ofmail, the orders. We hold Tomeand had notice of

Indian Civilof notice under therequirementand the dueproceedings process
Amendment),(19861 N.T.C.Rights,Act Bill ofRights Navajoand the §3

were satisfied.

D.

27,1986 theconcernsjudgmentfrom the OctoberarisingThe final issue
Nation is thatThe rule within the Navajoto Chavez.fees awardedattorney’s

Arthur, 3fees. Hall v. Nav.attorney’sfor their owneach isparty responsible
Herrick, (1987). One recognized(1980); et al. v. 5 Nav. R. 129John,R. 35

a set of circumstances.the case presents specialto this rule is whereexception
fees, butofrecovery attorney’srestraint in allowingmust exerciseThe courts

circumstances, awardingthe of attor­set ofshows a specialwhere evidence
fees isney’s appropriate.

flagrant disregardhad been acase, found that thereIn the district courtthis
rules anddisregard of thecourt’s orders. Tome’srules and thediscoveryof the
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disobedience of court orders forced Chavez to incur additional costs to force
We that acompliance. hold failure to comply with the rules and thediscovery

orders,court’s is a set ofspecial circumstances an award of attor-justifying
ney’s fees. It is appropriate chargeto Tome for the heunnecessary costs forced

incur,Chavez to because hisof willful failure to the rules andcomply with
orders. The district court’s award of inattorney’s fees the amount of
$1,020.00 is affirmed.

DamagesII.

A.

$tatesThe United $upreme Court has held that newspaperacompelling
to thatprint which “reasons” tells them not to is an unconstitutionalpublish
violation of the First guaranteeAmendment’s of MiamiFreedom of the Press.

Tornillo,Herald v.Publishing Company 241,418 U.S. 41 L. Ed. 2d 730
(1974). the Bill 1Similarly, Navajo Rights, (1986 Amendment),of N.T.C. §1
and the Act, §1302(1)Indian Civil 25Rights (1968),U.8.C. theguarantees
right of the press governmentalto be free of intervention. The choice of mate­
rial to be is aprinted protected exercise of editorial control and andjudgment
the government is from this Aprevented regulating process. responsible press

desirable,is but it cannot be legislated by the Tribal man­Navajo Council or
dated by the courts. This doesNavajo not mean that the is free topress print

material;libelous because the government does have a interest inlegitimate
protecting an individual’s name. Agood who libel or slanderperson proves
may recover for the actualmonetary damages harm suffered. This financial
liability will serve as a anddeterrent assure thathelp the acts in apress
responsible manner.

We believe the printing of a retraction can serve as a method of mitigating
damages. If the publisher retraction,avoluntarily prints the monetary
damages be reduced. bemay To effective the retraction must be inpublished
the same manner and calculated reachto the same audience as originalthe
material.

The decision to aprint retraction rests with the andpublisher, the court is
prohibited the Bill of andby Navajo Rights the Indian Civil Rights Act from

a Weordering retraction. hold that the district court erred in ordering that a
retraction be printed.

B.

actual,The for libel is an action forremedy damages. The bedamages may
special, or The of actualpunitive. types injury inflicted theby defamatory
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and humili-standing, personalstatements includes harm to reputation public
ation, and The ofanguish suffering. finding injurymental and emotional

However, because of the oftypemust be evidence.supported by competent
caused, the evidence need not an actual dollar amount ofinjury prove injury.

injuryThe has the discretion to determine the actual dollar amount ofjury
considering finding onlyall the evidence. The is limited theby jury’s by

excessive,the be and that it supported byrule that award not be com-general
evidence. This Court will not overturn a determination of actualjury’spetent

unless it finds that the award is the evidence. Tomedamages, unsupported by
ahas not to his that the award ofprovided transcript support position jury’s

is notdamages supported 9(b)(1),actual the Seeby evidence. Rule NRCA P.
hasTome not met his burden of showing that the jury’s award was not sup-

theported by evidence.

C.

damagesPunitive do not for an but rather are usedcompensate injury, to
bad conduct and inpunish deter similar conduct the future. The awarding

Therefore,damagesof tend to inhibit a freepunitive may press. punitive
are in it is thedamages appropriate only cases where shown that publisher

statements,knowledgeacted with of the falsehood his or actedof with reck-
case,disregardless for the truth. In this the issue of was not heard onliability

statements,merits. Tome’sknowledgethe of the falsehood of his or his reck-
truth,disregardless for the were not established. For these reasons we hold

that the district court erred in awarding punitive damages.
The 27,1986DistrictCrownpoint Court’s October judgment, on the issue

$1,020.00of and theliability fees,award of for attorney’s is affirmed. The
$8,823.87awarding of for actual is Thedamages affirmed. award of

$1,176.13 in punitive and thedamages court’s order that a retraction be
are reversed.printed

inAffirmed and inpart, reversed part.
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Navajo NationCourt theSupreme of

Gouldas Guardian of CliffordJohnson,Daisy
Gould, Plaintiffs-Appellants,and Clifford

vs.
Nation, Other UnknownDoe andThe Navajo John

Nation,Officers of the NavajoIndividual Police

Defendants-Appellees.Individually,
20, 1987OctoberDecided

OPINION

Austin,Tso, and AssociateBluehouseJustice, Justices.Before Chief

Moeller, Appellants;New Mexico the JosephEsq., Farmington,D.F. for
Rich, Appellees.New Mexico theEsq. Gallup,L. for

Austin, AssociatebydeliveredOpinion Justice.

Gould,The and Clifford the Orderplaintiffs, Daisy appealedJohnson
Court,District dismissed their suit againstthe whichby Shiprockentered

defendants, the Nation and other unknown PoliceNavajo Navajothe
TheOfficers, grounds. numerous issues raised onsovereign immunityon

(1) the Navajobe summarized as follows: whether Nation cancanappeal
theto the insurance ofpursuant exception Navajo Sovereignbe sued

854(c) (1980),Act, Sec. where the insurance carrier7 N.T.C.Immunity
filed; (2) theafter suit is and whether Indian Civilbecomes insolvent

(1968), law,Act, 1301 is federal whichetseq. explicit25 U.S.C. Sec.Rights
the Nation to the Sover-against Navajo pursuant Navajoauthorizes suit

Act, 854(a) (1980).N.T.C. Sec.eign Immunity 7
15, 1983, sued the Nation andNavajoOn November the plaintiffs

Officers a of Thetheory gross negligence.unidentified Police onNavajo
in toresulting physical injuries plaintiffthat the incidentsplaintiffs alleged

10, allegedThe plaintiffsoccurred on or about 1983.SeptemberGould
insurance of theexceptiondistrict court to thejurisdiction pursuant

Act, 854(c) (1980),Sec. and underSovereign Immunity 7 N.T.C.Navajo

192
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Act,the Indian RightsCivil 25 U.S.C. Sec. etseq. (1968),1301 which the
wasplaintiffs alleged federalexplicit law allowing againstsuit the Navajo

Nation topursuant the Navajo Act,Sovereign Immunity N.T.C.7 Sec.
854(a) (1980).1

1984,On 5, theJanuary defendants filed a motion to the com-dismiss
that: aplaint by alleging “There is reservation of rights by the insurance

in theycarrier which suchdeny coverage assertingin claimany punitive
damages. Under such of rightsreservations the Navajo Nation is immune.”

1,inDefendant’s Memorandum of toSupport Motion Dismiss at 2. The
10,1984.the motioncourt denied to dismiss on January The defendants

filed a notice of denialappealthen of the of their motion to dismiss on Feb-
16, 25, 1984,The deniedruary appeal1984. was on because “theJune

from is not a final orderappealedorder or Order ofjudgment.” Navajo
(1984).Court of No.Appeals, A-CV-06-84

Ambassador Insurance a Vermont beenCompany, Corporation, had the
forcarrier the Navajoinsurance Nation at the time the causeplaintiffs’ of

action accrued and at the time the plaintiffs’ suit was filed. On November
10, 1983, the Vermont BankingCommissioner of and Insurance was

30,of 1984,receiver On Marchappointed Ambassador. the receiver filed
thein Vermont state court an An Order Offor Of“Application Liquidation

Ambassador Insurance InsuranceCompany.” CompanyAmbassador was
insolvent, 31, 1984,determined to be ofas March without reasonable

Inc.,for Inprospects rehabilitation. Re: Ambassador Insurance Company,
Court,S444-83 C. Vermont).No. Wn. State(Washington Superior of

2, 1985,On January dismiss,the defendants filed aagain motion to
sovereignbased upon that theimmunity grounds, by alleging district court

had no under the injurisdiction allegedof theories theirany by plaintiffs
complaint. The defendants that the had notargued anycited fed-plaintiffs
eral law or orregulation, regulation,tribal law or which allowedexplicitly

Sovereign Act. The defendantsNavajo Immunityan to the fur-exception
argued carrier,ther in their motion that the insuranceNavajo Nation’s

Inc.,Ambassador Insurance inhad become insolvent and wasCompany,
liquidation, thereby district the insur-foreclosing court underjurisdiction
ance exception to sovereign immunity.

1,1985.The defendants’ motion to dismiss was on The dis-granted July
trict court found that it had no thejurisdiction Navajoover Nation without

alleged jurisdictionThe the ‘1850” and Treaties1. also district court under ‘1868”plaintiffs
Navajoand the Nation. We address theoriesbetween the United States will not whether these

grant jurisdiction Navajothe because can beto the district court over theNation, appeal
on thedecided issues identified above.

alleged USThe that “42 US Code 1983 28 Code 1301” also are federalalso [and]plaintiffs
give Navajoto sue the Tribe.” Brief of Plaintiffs atstatutes “which authorization 3,4.explicit

arguments.disagreeWe with the on theseplaintiffs
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consent, sued inNavajoits and that the Nation beexpressed may Navajo
theexceptions Navajo Sovereigncourts to the underonly pursuant expressed

Act. The that the had not cited fed-anycourt also foundImmunity plaintiffs
law orregulation, regulation, explicitlyeral law or or tribal which allowed

that thethe Nation. The court further foundagainst Navajo Navajosuit
insolvent, had insur-plaintiffsinsurance carrier was the notherebyNation’s

ance claim.
29,1985, essentiallythe filed this theJuly plaintiffs by raisingOn appeal

The was and the case wasappeal grantedissues identified above. scheduled
counsel,10,1986.October Thefor oral to be heard onarguments plaintiffs’

however, a due to schedulingcontinuance conflicts with arequested jury
17,1986.trial, rescheduled to Onargumentsso oral were October October

7,1986, a motion to the case “indefinitely”the defendants filed continue
hadNavajountil after the Tribal Council taken the to actopportunity upon

Act.Navajo Sovereign Immunityamendments to the The defen-proposed
that theargued materiallydants amendments would affect theproposed

issues on to the The in the motion toappeal plaintiffs joinedCourt. continue.
13,thegrantedWe defendants’ on Octoberindefinitelymotion to continue

The to submit of readiness1986. were ordered their notices for oralparties
whenarguments they ready.were

11,1986,December NavajoOn the amendments to the Sover-proposed
See Navajothe Tribal Council.eign by NavajoAct wereImmunity passed

Resolution,Tribal Council CD-60-86. The essentiallyamendments allowed
wrongfulsuit the for or ofagainst Navajo impairmentNation deprivation

Billrights guaranteed Navajo etseq.civil under the of 1 N.T.C. Sec. 1Rights,
(1986 Amendment).

19,1987,FebruaryOn the filed a for a onplaintiffs setting hearingmotion
28,1987,On defendants in motionApril the concurred the for set-appeal.

5,hearing 1987,the on Onting May requested supplementalweappeal.
12,argumentsmemorandums from the Oral were heard onparties. June

1987.

I.

the assert sovereignThe of Nation to a defense of immu-right Navajo
itwhenever is sued is The Nation retains allnity beyond question. Navajo

awaytaken byof which have not been Con-sovereignty,attributesthose
the andbyor ceded Treaties between Nation the Unitedgress, Navajo

The to a defense of andpower sovereign immunity,States. raise to waive
is still inherentimmunity,of within thesovereign sovereignthe doctrine

The Council thisNavajo Navajoof the Nation. Tribal exercisedpowers
1966, when in the course of laws toenacting pertaining housinginpower
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“to assert the defense ofrightit the Nation’sNavajoprojects, expressed
Sec.the Tribe.” 6 N.T.C.against Navajoin lawsuitsovereign immunity any

(1978).616(b)(1)
in NavajoThe doctrine received little attentionsovereign immunityof

mentionedcourts Act. It wasprior Navajo Sovereign Immunityto the 1980
(1969),5 but noth­Authority,in v. The 1 Nav. R.Tapaha Navajo Housing

sover­Navajoelse. The Court first that the Nationing recognized possessed
Co., 1 Nav. R. 95in Dennison v. Tucson Gas and Electricimmunityeign

(1974). acted the lawThat case also that tribal officials who outsideimplied
Halona v.were not root inprotected the doctrine. This tookby implication

MacDonald, 189, 202 (1978), the “doc­1 where the Court stated thatNav. R.
trine does Accord Davissovereign immunity] protectnot wrongdoing.”[of
v. Tribe, 370, 381The Navajo 1978).1 Nav. R. Other­D. Ct.(Crownpoint
wise the Court that theacknowledged Navajo bodyNation and its governing

theenjoyed Halona,of 1 202.protections sovereign immunity. Nav. R. at
immunityThe of thevigorous sovereignmost discussion doctrine of

Tribe, (1979). That deci-in Keeswood v. The 2 Nav. R. 46Navajooccurred
a must considersion established number of which weimportant principles

First,in each case the issue of in courts.raising sovereign immunity Navajo
the judiciallyCourt that the doctrine of isrecognized sovereign immunity

However, the Courtcreated and the courts have to waive the doctrine.power
doctrine, Tribal Councilurgeddeclined to waive the but instead the Navajo

areSecond, officialsrecognizedto act the the Court that tribalsubject.on
immune from are the of their officialthey acting scopesuit when withinonly

be suedthe Court held that “the Tribe cannotcapacities. Finally, Navajo
Keeswood,without its 2 Nav. R. at 55.consent.”

defensethe Nation’sSovereignimmunity Navajois thereforejurisdictional,
districttheconcerningraisessovereign immunity automatically questionsof

in federal andcourt’s the Nation. The rulejurisdiction Navajo generalover
suit, hasCongressstate Indian unlesscourts is that an Tribe is immune from

v.Santa Clara Pueblothe Indian Tribe.explicitly againstauthorized suit
States Fidel­Martinez, (1978); See also United States v. United436 U.S. 49

an(1940). known that504 It is also nowGuaranty Company,& 309 U.S.ity
beTribe,Indian can consent tosovereignty,in the exercise of its inherent

(9th 1981); Puyal­Seealsosued. United v. F.2d Cir.Oregon,States 657 1009
433 U.S. 165Washington,Tribe v. Game the Statelup Department of ofof

425, 443 421Tribe, Ariz. P.2d(1977); v. Colorado River Indian 103Morgan
(1968).

Nation,Within the the courts are created the TribalNavajo by Navajo
(1959).Council. 7 N.T.C. Sec. 253 of the courts is alsoNavajoJurisdiction

(1959) (districtestablished the Tribal Council. N.T.C. Sec. 253by Navajo 7
(1985)court Sec. 302jurisdiction); (Supreme7 N.T.C. Court jurisdiction).

But neither these statutes suitsjurisdictional againstof deal with the Navajo
Nation.
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1980,It was not until Keeswood,at theperhaps “urging” of the Court in
55,2 Nav. R. at that the Tribal CouncilNavajo thepassed Navajo Sovereign

Act,InImmunity Act. that the Navajo Tribal Council has that:made it plain
of the Trial Court of the TribeNavajo anyshall not extend to“Jurisdiction

againstaction the Navajo Nation without its expressed consent.” N.T.C.7
(1980).Sec. 257 The Navajo Tribal Council then created certain exceptions

itthrough which theexpressed Navajo Nation’s consent Sec.to suit. 7 N.T.C
(1980).854 These statutes are consistentNavajo bywith the rule established

casefederal law that a sovereign’s consent will toexpressed givejurisdiction
a court over the United States v.sovereign. (1969);1 UnitedKing, 395 U.S.

Testan, (1976).States v. 424 addition,U.S. 392 In the statutes are also in har-
mony with the rule that an Indian Tribe consent v.may to suit. United States

(9thOregon, 1981).657 F.2d 1009 Cir.
Initially, statute,we studied the Navajo generalNation’s 7jurisdiction

253,N.T.C. Sec. ifto see that statute gave the districtNavajo jurisdic-courts
tion over the Navajo Nation. We conclude that the Nation has notNavajo

itsexpressed Otherwise,consent to be sued under 7 N.T.C. Sec. 253. that
statute the districtempowered courts with civil injurisdiction over suits
which the consentexpress of the Navajo Nation to suit is not required.
Indeed, Section 253 would the districtgive courts jurisdiction overultra vires
actions of tribal officials without running immunityafoul of the sovereign
doctrine.

A.

With this background established we now turn to the first issue on appeal.
That issue concerns the insurance in the Immu-exception Navajo Sovereign

Act,nity which reads as follows: “The Nation be sued in theNavajo may
Courts of the withNavajo Nation to claimrespect any for which the Navajo
Nation carries liability 854(c) (1980).insurance.” 7 N.T.C. Sec. this lawBy
the Navajo Nation has waived its Aexpressly immunity. court wouldNavajo
have jurisdiction over the inNavajo Nation a case that falls thiswithin excep-

Tribe,tion. SeeKeeswood v. The Navajo (1979);2 Nav. R. 46 United States
(9thv. Oregon, 1981).F.2d657 1009 Cir.

The ActNavajo SovereignImmunity was to insure that hav-passed people
ing legal claims against the NationNavajo would have a means of present-

those ining Otherwise,claims courts.Navajo legislative inaction havemight
compelled creating judicial waivers to the Nation’s immu-Navajo sovereign

Nation,See Keeswood v.nity. Navajo (1979).The 2 Nav. R. 46
the insurance toEssentially, exception has beensovereign immunity

thus,enacted for the benefit of and it must beinjured parties, tointerpreted
the benefit of the This isinjured plaintiff. supported the record of theby
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of thedebate preceding passage Navajo SovereignCouncilTribalNavajo
that a theperson injured by Navajorecord is clear NationAct. TheImmunity

under the insurance Rec­the Nation”Navajo exception.to sue“the righthas
Minutes, 348, 30, 1980.Council page AprilTribalNavajotheord of

us to that sover­The behind the insurance led concludeexceptionintent
854(c),waived, the has under Sectionjurisdictionis and courteign immunity
sNation was insured for claimNavajo plaintiffif there is evidence that the
is bestIt is after suit is filed that the courtimmediatelysuit was filed.when
Mereit has over the Nation.jurisdiction Navajoto determine whetherable

Theinsurance does not the district court lawgive jurisdiction.evidence of
beforethe claim be coveredunder the insuranceplaintiffs policythatrequires

assert over the Nation. See 7 N.T.C. Sec.jurisdiction Navajocourt canthe
can854(c) (1980). sovereignThis is consistent the that theprinciplewith

Beers v.the manner in which it can be sued.conditions uponimpose
Arkansas, 527, 15 (1857); NavajoSeealso The20 How. L.Ed 991 Housing

Associates, (1987);Howard Dana and 5 Nav. R. 157 Lee v.v.Authority
1982).R. Ct.(Shiprock D.Nav. 2293Johns,

under the insurance exception,the court has obtained jurisdictionOnce
a later of the insuranceby insolvencythat cannot be defeatedjurisdiction

854(c) the Navajothat is Section of 1980At least how we construecompany.
Nation is basedNavajo uponAct. over theSovereignImmunity Jurisdiction

suit and that theat the time ofinsuredthe Nation wasNavajoa thatfinding
theby plaintiff.claims presentedtheinsurance covered

the of whether thequestionof the court is not dependent uponJurisdiction
854(c) (1980),N.T.C. Sec.is able to This is how 7company pay.insurance

claimants to have theirconstrued, the ofrights injuredmust be otherwise
the financialsolelyin will be denied uponheard courtsNavajocases
addition,In anyinsurance carrier.of the Nation’sNavajoirresponsibility
an insurancecreatingthe forvery purposeconstruction will defeatother

sovereign immunity.defense ofto the Nation’sexception Navajo
redress injuriesintent of the Tribal Council is toNavajoThe expressed

intent can beWe refuse to believe that thisthe Nation.by Navajocaused
Nation,the andNavajothird unconnected topartiesthe actions ofbyvoided

for thepolicy Navajoin formulating governmenthave no responsibilitywho
people.

Nation, the toand notNavajo plaintiffs,the of theresponsibilityIt is
Nation must notNavajoThecompanies.and hire insurancereputablescreen

because it hasjurisdiction simplythe district court ofbe allowed to divest
insurance company.made a selection of anpoor

at theNation was insuredcase, Navajothat theagreeboth partiesIn this
filed. Weand at the time suit wasrise to the suitgivingthe incidentstime of

inthe thenby policyare claims were coverednot sure whether the plaintiffs’
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effect. That is a matter for the district court to decide. Wehold that in this
case, 854(c) (1980),under N.T.C. Sec. the district court has jurisdiction7 over

Nation if the Nation was insured at the time suitNavajo Navajothe was filed
insurance covered the claims thepolicy presented by plaintiffs.and if the

B.

(ICRA),Act 25Rightsthe Indian Civil U.S.C.The second issue is whether
the(1968), against Navajoauthorizes suit Nationetseq. explicitlySec. 1301

courts, federal law to theexplicit exception Navajoin under theNavajo
854(a) (1980).Act, N.T.C. Sec. Like the insurance7Sovereign Immunity

thejurisdictionissue also concerns the district court’s overthisexception,
Nation.Navajodefendant

that the ICRA is federal law which authorizes suitargueThe plaintiffs
854(a)in courts to 7 N.T.C. Sec.Navajo pursuantthe Nationagainst Navajo

Furthermore, to the United States(1980). according plaintiffs, Supreme
Martinez, (1978),Clara Pueblo v. 436 U.S. 49 has made itCourt, in Santa

be sued in courts for violations of thethat Indian Tribes can tribalplain
us hold that the ICRA has waived the sovereignPlaintiffs want toICRA.

the Nation in courts. For the reasons set forthNavajo Navajoofimmunity
below, hold.we will not so

has IndianCongress authoritybeen said that over Tribes.plenaryIt has
Hitchcock,(1886);118Kagama,United States v. U.S. 375 187Lonewolf v.

(1903). But our stance is that has relat­Congress special authorityU.S. 553
Affairs, in its trustunique obligations protectIndian fulfillment of toing to

self-government,the inherent attributes of Indian tribal consis­and preserve
treaties,recognized bystatus of Indian tribes as thesovereigntent with the

decisions, Constitution and other laws of the United States.2Underpolicies,
has the to consent to theCongress power waiver ofauthority,this special

in mayan Indian Tribe and instances waivesovereign immunity by specific
immunity.a tribe’s sovereign

an Indian Tribe’s must besovereign immunityA waiver ofcongressional
Martinez,v.and not Santa Clara Puebloimplied.expressedunequivocally

58, 59. in the ICRA thatCongress unequivocally expressedat Has436 U.S.
suits viola­allegingbe waived forsovereign immunityNation’sNavajothe

decided the United StatesbyICRA? This has beenquestionof thetions
Section 1303 can behardlyCourt: ofprovisionsSupreme U.S.C]“[T]he [25

In the hereimmunity.of the tribe’s absencesovereignread as a waivergeneral
intent, we conclude thatlegislativeofunequivocal expression contraryof any

immunityICRA are barred itsby sovereignthe tribe under theagainstsuits

2. See AMERICAN INDIAN RESOURCES INDIANINSTITUTE, TRIBES AS SOVER-
(1987).EIGN GOVERNMENTS
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Martinez,v. theagreeSanta Pueblo 436 U.S. at 59. We withsuit.” Clarafrom
does theexpresslyUnited States Court that the ICRA not waiveSupreme

Tribes,Indian Nation inincluding Navajo anyof thesovereign immunity
court.

that the IRCA lacks anexpress provisions waivingThe concedeplaintiffs
Nonetheless, thatargueIndian Tribe’s from suit. theimmunity plaintiffs

Martinez, (1978), that theNavajoSanta Clara Pueblo v. 438 U.S.49 requires
its in brought againstwaive courts for suits it underimmunity NavajoNation

that the Nation should beposition Navajothe ICRA. in isImplicit plaintiffs’
if found of ICRA violations.monetary damages guiltyheld forresponsible

Martinez, Id., broadly.read Santa Clara Pueblo v. too NowherePlaintiffs
ICRA,in the hasCongress,did the thatSupreme sayin decision Courtthe

in To con-of Indian Tribes tribal courts. thesovereign immunitythewaived
waiver tribalfollowing congressionalof the rules for oftrary, application

suits Indiansovereign againstthe Court concluded thatimmunity, Supreme
the from suit. SantasovereignimmunityTribes under ICRA were barred itsby

Martinez, Likewise,v. 436 at if the ICRA does notPueblo U.S. 59.Clara
courts, the same anal-immunity in federal then undersovereigntribalwaive

it does not of the Nation insovereignimmunity Navajo Navajowaivetheysis,
courts, its to be underunless Nation has consent suedNavajo expressedthe

ICRA.the
immunity,of tribal the deci-express congressional sovereignAbsent waiver
rightsto waive the of the Nation for civil actions restsimmunity Navajosion

to issovereignimmunitywith the Nation.3 A decision waiveentirely Navajo
for benefit of its citizensof the Nation thesovereignty by Navajoan exercise

After thegood Navajo carefully studyingand for the of the government.
ICRA, suit againstwe that the ICRA does not authorizeexplicitlyconclude

854(a)courts, of the 1980in under SectionNavajo Navajothe Nation
Act.Sovereign ImmunityNavajo

accountable Navajoare entitled a andNavajo representativeThe topeople
con-reason, havingdecisions directTribal For this importantGovernment.

the elected rep-should be madetreasury byon the tribalsequences Navajo
has waived theIf hold that the ICRAresentatives of the weNavajo people.

courts, we will be sanc-Navajoinsovereign Navajoof the Nationimmunity
best made bySuch decisions arean attack on the tribaltioning treasury.

their constituents.after consultation withNavajo representativeselected
addition, yearIn the Nation are not unlimited. EachNavajothe funds of

Navajofor of thethe funds maintained the Nation theby Navajo operation
for more govern-is exceeded the demandby people’sTribal Government

Navajo NavajoDecember the Tribal Council amended the Sovereign3. On 11,1986, Immu-
against Navajo wrongfulfor the Nation forAct to allow suits ornity deprivation impairment

Resolution,Navajorights.of civil Tribal Council CD-60-86.
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suits,mental services. IRCA which result in money damages against the
Nation, will divert funds allocated for essentialNavajo only governmental

services.4
Martinez, Id.,Santa Clara Pueblo v. does instruct us that Indian Tribes

should forums “to vindicate created the ICRA.” 436 U.S. atprovide rights by
laws, laws,65. Indian Tribes have to amend theirmay or enact which will

ICRA,conform to the created the ICRArights by because the “has the sub­
stantial and intended changingeffect of the law which are toobliged[tribes]

436 U.S. atapply.” 65. The courts have been available for theNavajo always
enforcement the ICRArights byof civil created and the BillofNavajo Rights,

(1986 amendment).51 Sec. 1 etseq.N.T.C. Enforcement has beengenerally
suitsthrough against tribal officials for violations of tribal laws.6 The laws

the civil inprotecting rights of citizens have been in effectNavajo Country
even to enactment of the ICRA. Bill 1prior Navajo Rights,1968 of N.T.C.

(enacted 1,1967).Sec. 1 etseq. October the Bill ofFinally, Navajo Rights
contains as those insubstantially rightsthe same found the ICRA.

The Order of the district court the issueon of the insurance isexception
reversed. The Order of the district court on the issue of the Indian Civil
Rights Act is Theaffirmed. case is remanded to the district court for proceed-

consistentings with this Opinion.

4. The recent amendment to Navajothe Sovereign Act allows againstcertain suitsImmunity
the Navajo Nation rightsfor civil and damages,violations, ifmoney areawarded, covered by

Navajothe NavajoNation’s insurance. Resolution,Tribal Council CD-60-86, 11,December
1986.
5.The following is a list of cases in which rightspartial civil have been Navajoenforced theby

MacDonald,courts: Halona v. 1 (1978);Nav. R. 189 v. Board Supervi-Yazzie Electionof
sors, (1978);1 Nav. R. 213 Navajo Browneyes,Nation v. 1 (1978);Nav. R. 213 Deswood v.
Navajo Board Supervisors,Election (1978);1 Marianito,Nav. R. 306 Gudac v.of 1 Nav. R.

(1978); George Tribe,385 Navajov. The (1979);1 Bedonie,Nav. 1 NavajoR. Nation v. 2
(1979);Nav. R. 131 Bradley,v. (1982); Silvers,3 HelpNez Nav. R. 126 (1983);v. 4 Nav. R. 9

Navajo Betsoi,Housing Authority v. (1984); Walters,5 Nav. R. 5 McCabe v. 5 Nav. R. 43
(1985); Mustache v. NavajoThe Election.Supervisors, (1987);Board 5 Nav. 5. 115 Chavezof

Tome,v. (1987).5 Nav. R. 183
6. The ICRA Navajoand the RightsBill of also be againstenforced Navajomay Nation offi-

Navajocials under the Sovereign 854(d)Act. See (1980).7 N.T.C. Sec.Immunity
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(1) theare: whetherin consolidated appealsThe issues thesecontrolling
(2)andisinjunction timely;a preliminaryfrom the orderappeal granting
is afor lack of jurisdictiona motion to dismisswhether an order denying

final order.1appealable
Abbott,defendant, wastheenjoiningThe preliminary injunction John

21, denyingThe orderon 1987.Augustthe districtsigned by judge
the dis-signed bywasjurisdictionfor lack ofAbbott’s motion to dismiss

1,1987.trict onjudge September
Abbott, the districtsecretary telephonedhisforAccording to counsel

the twoabout the date when18,1987, to inquireSeptemberonclerkcourt
the district“Rose” frombywas informedsecretaryorders were Thesigned.

1,on 1987.judge Septemberthesigned bythat both orders werecourt
andwith “Rose”these communicationsrelied uponAbbottApparently,

of01,1987. The first is an appealOctoberonappealfiled two notices of

address. Thethese which we will notThere are other issues appeals1. by appealspresented
identified here.the issuescan be decided on

201
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the order thegranting andpreliminary injunction, the second is an appeal
of the order the motiondenying to dismiss.

I. Preliminary Injunction

This Court lacks jurisdiction over an appeal that is not filed within 30
after the districtdays judge signedhas the final Navajoorder. The Tribeof

Yellowhorse,Inc., (1987);Indians v. 5 Nav. R. 133 Riverview ServiceSta-
v. Eddie,tion (1987).5 Nav. R. 135 In a caseprior we said that fail-“[t]he

ure to file a notice of withinappeal the time limits aspecified by statute is
defectjurisdictional and arequires dismissal the In the Matterby Court.”

Baby Doe,Adoption Boy (1987). statute,5 Nav. R. 141 allByof of:
law,unless otherwiseappeals, provided by must be filed within 30 days

after the district judge signed 801(a)has the final order. 7 N.T.C. Sec.
(1985); 8(a),Rule NRCAP. Abbott’s ofappeal the order thegranting

was filedpreliminary injunction 10 after the timedays for theelapsed filing
notice of Wehold thatappeal. this Court lacks jurisdiction overthe appeal
of the order thegranting preliminary injunction.2

Weare not persuaded by argumentAbbott’s that the must be con-appeal
sidered timely because Abbott relied upon information from Rose that the

1,1987.the ordersjudge signed First,on theSeptember Court takes judi-
cial notice of the fact that Rose a Second,is not clerk of the district court.
the clerk iscourt not held to a standardhigher of than thelegal knowledge

Nation,Tome v.attorney. Navajo (1984).5 Nav. 14R. For this reason
mustattorneys relynot oralupon communications solicited from court

staff. The law within this jurisdiction requires that an must be filedappeal
based upon court,a written final order theof district and not based upon
oral communications with district court clerks. The isrecord clear that
Abbott’s of theappeal order the isgranting preliminary injunction late.
This Court lacks jurisdiction to reviewthat on theappeal merits.

II. Motion To Dismiss

This Court has “to hearjurisdiction appeals from judgments andfinal
other orders of the District Courts theof Nation...” 7Navajofinal

(1985). ours).N.T.C. Sec.302 A can a(Emphasis person only appeal from
or other order of a Districtjudgment Court of the Navajo“final final

By2. holding,this we do not decide appealwhether an from granting preliminaryan order a
injunction is interlocutory.
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801(a) (1985). ours)....” N. T. C. Sec. The(EmphasisNation. 7 inquiry
then is whether an order a motion to dismiss for lack ofdenying jurisdic-
tion is a final order of the district court that can be appealed.

the to touch the of of districtopportunity upon concept finalityWetook
court orders in the inappellatecontext of Chuskajurisdiction Energy

Commission,Company Navajo (1986).v. The Tax 5 Nav. R. 98 There we
athat final court order results after all the substantialrecognized rights of
been litigatedthe have and decided on the merits the districtparties by

that,Energy Company,Chuska Id. Wefurther said “the of theentrycourt.
final decision must further in thepreclude proceedings lower tribunal.” Id.
at 102.

effect,In an order that precludes further on the willproceedings merits
Thus,a case. anterminate order that terminates a case is final for purposes

of evenwhere itappealability, does not determine the merits of a case. In
case,this the order the diddenying motion to dismiss not terminate the

case. We hold that an order adenying motion to dismiss is interlocutory
finaland not for ofpurposes appealability.

within the Navajoare not allowed court system.Interlocutory appeals
However,Chuska Energy Company, Id.3 certain canquestions of law be

certified to the Navajocourt for review. v.appellate Housing Authority
Betsoi, (1984).5 Nav. R. 5 The indenial of the motion to dismiss this case
is and it can not beinterlocutory appealed.

Both from the ordersappeals of the Window Rock Districtrespective
are Further,Court dismissed for lack of thejurisdiction. motion for sanc-

istions denied.

Thompson Corporation,dismissal in v. General Electric3. See also Orders of Credit 1 Nav.
Tribe,(1977); Navajo (1977); Pelt,The 1R. 234 Todachine v. Nav. R. 245 Pelt v. 2 Nav. R.

Ford,(1979); Pete, (1979); Inc.,Mike v. 2 R. 129 Sellers v. Babbitt 2127 Nav. Nav. R. 147
(1979); Nez, (1980).In the Matter the Estate 3 Nav. R. 15of of:



No. A-CV-19-87

Supreme NavajoCourt the Nationof

McClellan,Lula M. Petitioner-Appellee,

vs.
McClellan,Carl R. Respondent-Appellant.

3, 1987Decided November

OPINION

Tso, Austin,Bluehouse and.Justice, AssociateBefore Chief Justices.

Yazzie,Kee TubaLarry Esq., City, the Appellant; GaryE.Arizona for
LaRance, City,Tuba theEsq., Appellee.Arizona for

Tso,bydeliveredOpinion Chief Justice.

18, 1986,On September Petitioner Lula McClellan filed a Petition for
Dissolution of in theMarriage Tuba DistrictCity Court. On 27,January
1987, Carl R. McClellanRespondent was servedpersonally off the Navajo
Reservation a theby deputy from Coconino County Sheriffs Department.

the did notApparently, petitioner and obtainrequest authorization from
the Tuba DistrictCity Court to serve process theupon respondent through

Countythe Coconino Sheriffs Department.
16,1987, theOn March filed a Motion forpetitioner Default Judgment

served,that the had beenalleging respondent andpersonally despite such
service, had filed an herrespondentthe not answer to Onpetition. April
16,1987, the filed a motion to dismiss therespondent petition for lack of

The in his motion thatpersonal jurisdiction. respondent alleged service of
him by the sheriffs was Theprocess upon deputy improper. respondent’s

22,1987.dismiss denied Themotion to was on April respondent appealed
28,1987.the order his motion to dismissdenying Mayon

is underrespondentthe theApparently, mistaken belief that by appeal-
dismiss,ing the order the motion to this Court havedenying juris-would

diction to review the issue service of Thisrelating process.to Court’s
orders,covers or entered theappellate jurisdiction judgments, byfinal final

(1985); 801(a)District Courts. 7 N. T. C. Sec. 302 7 N. T. C. Sec.Navajo

204
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Commission,(1985). Company NavajoChuska v. The Tax 5 Nav.Energy
(1986).R. 98

lack is ato for of notjurisdictiona motion dismissdenyingAn order
Abbott, (1987).v. R. 201that Billie 5 Nav.appealed.final order can be

the jurisdic-withinIndeed, interlocutory,a order is andmerelynon-final
Chuskacourts, are not allowed.interlocutory appealsthe Navajotion of

Commission, (1986);Nav. R. 98Navajov. The Tax 5CompanyEnergy
Abbott, (1987). the motiondenyingR. 201 Here the order5 Nav.Billie v.

the did it decide the merits of thedismiss did terminate case. Neitherto not
between the parties.issues

Interlocutory of the case. Ifonly promote piecemeal litigationappeals
in a case allowed to each order of thewere adverse districtparties appeal

to would be overburdenedprior judgment,court final this Court with
addition,from case. In decision each orderone our onappeals appealed

the inundulywould interfere with administration of the dis-orderly justice
court. For we the order thetrict these reasons hold that motion todenying

in this a final order. isdismiss case is not The dismissedappealable appeal
jurisdiction.for lack of









No. WR-CV-430-84

NavajoDistrict Court the Nationof
District Window RockofJudicial

Fern Ann of theBenally,Personal Representative
Plaintiff,Estate of Monica Lula Benally,

vs.
Nation, al.,The et Defendants.Navajo

15, 1986AprilDecided

OPINION

Yazzie,Robert District Court Judge.Before

Pete, Rock, Rich,Samuel Window theEsq., Plaintiff; JosephArizona for
Esq., NewGallup, Mexico thefor Defendants.

Yazzie,Opinion delivered by District Court Judge.

I. Of FactFindings

This case child. Theinvolves a claim for the death a minorwrongful of
allegations 7,1984, Lee,are that in course ofon Defendant theMay Phillip

Nation, tribal vehi-the while aNavajo driving Navajowithemployment
cle, child, whoBenally,struck and ran over a three old Monica Lulayear

ofwas at the time a dirt to as Bureaucrossing (commonlyroad referred
36)Indian Affairs Route No. located six the Nenah-about miles west of

nezad Boarding allegedSchool within the It is furtherNavajo Reservation.
accident, (1)that as a result of this the child hourminor died about one

later at the Public Health NewShiprock Service Hospital, Shiprock,
Mexico.

ISSUE I: WHAT IS THE LAWFOR WRONGFUL DEATHNAVAJO
ACTIONS, THE DEATH OF A MINORINVOLVING

A awrongful death action is a behalf ofbroughtlawsuit or onby
children, etc.), alleg-deceased beneficiariesperson’s (e.g. spouse, parent,

that Seeing death was caused by the willful or act of another.negligent

209
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(5th Ed.). law,Black’sLaw Under “the deathDictionary Anglo common
a human beingof could not be of as an Baker v. Bar-complained injury.”

ton, 493,1 Campbell Eng. (1808);170 1033 see also Prosser OnReprint
Torts, This rulep. 902. was later altered state Most states haveby statutes.

and, statute,allowedcivil actions for wrongful death or bysurvival actions
aallowing decedent’s heirs or personal representative to make claims for

decedent;the loss of the alsothey sometimes allow the torepresentative
claimsbring that the decedent might brought.have The statesneighboring

Mexico, Arizona,of New and Utah have enacted death statutes.wrongful
theAlthough Navajo Nation has never formally either a statute toadopted

death, statute,create a cause of action for wrongful or a a claimsurvival
for the awrongful has, however,death of tribal member long recog-been

Navajonized common law. Seeby Estate BoydApachee, 178,4 Nav. R.of
(Window179-180 1983)Rock D. Ct. (defining Navajo common law to

custom,include case law and matters commonly known or verifiedeasily
in recognized works on Navajo law.).common

The Anglo law, Barton,common as stated by Baker v. Supra, and
Prosser, doesSupra, not allow a action,wrongful death unless byenacted
legislation. The theCourts of Navajo Nation are not bound this rule ofby
Anglo common law.

7 N.T.C. Section 204 provides that:

statute, 1984,Court has theused 1959 because this action commenced in[The was
prior to the enactment of the Reform Act of 1985.]Judicial
(a) In all civil cases the Court of the TribeNavajo apply anyshall laws of the United
States may applicable, any regulationsthat be authorized Depart-of the Interior
ment, Tribe,and any prohibited byordinance or customs of the not such Federal
laws.
(b) Tribe,Where any usagesdoubt arises as to the customs and of the court maythe
request the advice of counsellors familiar usages.with these customs and
(c) Any by usagesmatters that are not covered the traditional customs and theof
Tribe, by applicable regulations,or Federal and bylaws shall be decided the Court
of the Navajo accordingTribe to the laws of the state in which the matter in dispute
may lie.

204(a),theBy custom,clear terms of Section if there is an existing then
that customary law should be and state law does not haveapplied, applica-

Thus, 204(a), custom, exists,tion. defendant is correct that under where it
is held to be superior to the common law of the states.

This Court finds that common law aNavajo recognizes wrongful death
action. The Navajo conceptswho testified about theexperts Navajo of
tort, especially for saidrecovery damages wrongfulof death that:

another,When a Navajo person responsibledies from the careless conduct of the
for the death pays family jewelry.the immediate livestock and silver
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source,to which explained:Defendant referred a written

arise between traditionalinjuriesin all cases of thatexpected.. is[W]hat
pay-materialsymbolicdid the will make aperson injuryis the whoNavajos that

(See by Barry“Torts K.he in Tribal Courts”for that has caused...”ment the loss
JudgesBerkson, for the American Indian CourtpresentationA NationalEsq.,

28,1970).Reno, Nevada, JanuaryinAssociation

the of hercase that deathallegesin the instantcomplaintPlaintiffs
the cur-of the defendant. Underminor child caused theby negligencewas

law, thedefined as the failure to exerciserent case isnegligenceNavajo
injury.thereby proximately causingto the injured party,of care owedduty

Tribe, Defen-(198­3). urgedv. R. Plaintiff has thatNavajoMann 4 Nav. 83
ofto a than standardhigher ordinarydant Lee was meetrequiredPhillip

Tribe Indians v.Navajoa on roads.Navajocare when vehicleoperating of
The case wasLittleman, (1971). agrees.R. This Court Littleman1 Nav. 33

notice ofin the of tookAppeals judiciala criminal which Courtappeal,
roads, driving,the care while andthe state and need for extraNavajoof

inbe measuresregarding safetyrecommended certain action taken certain
defendant,be near Theroadways.there are to childrenaptwhereplaces

therein, drivingto due care while afailingfound for exerciseguiltywas
and a six old who wasstriking yeara afterroadway, killingvehicle upon

in front of truck at the time.crossing immediatelythe defendant’shighway
defendant, of evi-The because insufficientAppeals acquittedCourt of

afinding guilt beyonda of reasonable doubt.to sustaindence
condition,traffic,the road and the fact thatConsidering pedestriansthe

hand,notice, casethe roads without in the atNavajo Philliptimes walkmany
to a of care the vehicleduty higher degree operatingLeewas under a use while

at the time.

ATHE INII: WHAT IS MEASURE OF DAMAGESISSUE
A UNDER COMMONWRONGFUL DEATH OF MINOR NAVAJO

LAW

case, for theIn Fern Ann in her complaintthe instant Plaintiff Benally,
forchild, seeking recovery followingof her minor is thewrongful death

the defendants:damages against

act ofdamages negligent1. General for the defendant.
expenses.2. for funeral and burialSpecial damages

3. The the lifemonetary (includingworth of of the deceased minor loss of
earnings and financial support).

ofaffection, hercompanionshipfor of love andCompensation4. the loss
deceased minor child.
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5. Damages for andpain suffering the deceasedexperienced by minor
between the time injuryof her and death.

This Court does not withagree the defendant’s contention that a wrong-
ful actiondeath is to the andforeign custom tradition theof Navajo peo-
ple. Compensation for death awrongful of human is andbeing hasalways

atrecognized Navajobeen common law. The inNavajo experts testimony
Court,before this on the issue of humanwhether loss a wrongfulfrom act

is thecompensable, agreed following:with

When Navajo another,a dies from the careless conduct of personthe responsible
paysfor the death familythe immediate and jewelry.livestock silver

situation,If a dies inperson wrongfula death the closer would givenrelative be
sheep personto relieve that from many givenloneliness. How will besheep varies

fixupon what will thedepending say,victim’s mind. One at fault “I givewill will
payment.”this for

situations, death,In other wrongfulwhere there is get togethersurvivors and dis-
compensationcuss what givenbe upshould to make for wrongdoing.the aWhen

among fault,settlement is reached the the paymentsurvivors and one at may be
belt,givingby sheep, Sometimes,made a or even one strand of beads. survivors

and demandmay object that more should given.be

Whatever property given back,of is wrongvalue for the thedoing, paying
”“Nalyeeh person better, better,would make in getthe regainsorrow feel strength,

goand be able to inagainforth this life.

(a restitution),“Nalyeeh”theFinally, paying back of todayseems to be used mostly
in with matters,connection what would be civilconsidered but in the past this
symbolic usuallyrestitution requiredwas all that be personwould of the who com­

act,mitted a criminal Nalyeeh,as traditionally, powerwell. has the to correct
wrongs anyof kind. . law of the People-Dine’ Bibee Haz’a’nii’ Volumes I-IV,.The

School, Ramah,High Mexico, 1972,Ramah Vicenti,New Dan et al.

child,theRegarding wrongful death of a minor the expert testimony
added that:

a a the minor was runwrongfulas result of death in situation whereIf dieda child
car, by the immediatepayment expectedfuneral beby expensesover a for would

family.

their children.highly by depend uponParentsNavajoare valued families.Children
Youthand education.supportresourceful in terms of future financialareThey

goodlife life.gain money, propertyfull to andhaveshould

result innottorts doesNavajoofthe principleDefendants contend that
damagesthebecauseactivity”all humanuponan burden“intolerable
all of itsandthe lossformonetary repaymentare not a directsought
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ramifications, fully compensatedHuman cannot beonlybut token. loss
TheNavajoThis is the in world.by certainly today’sfor not casemoney.

value the with haveexpectation Navajo respect moneyand of topeople
cents, painthe value of dollars and for and suffer-changed. example,For

accident, a significantof disabled an has become consider-ing bya person
to adamage Navajo person.ation for even traditionalrecovery,

the child who ansure, money cannot life of a dies fromreplaceTo be
know;stated what all Navajosaccident. The Navajo experts compensation

our It is true that in“nalyeeh”for loss is of the thepart way. payback past
horses,been if it was three ten head of a ormay adequatehave beltsheep,

The maybeads. value of such beencompensation highstrand of have
Times have More work for Thechanged. Navajos today.yesterday. money

Navajoof have The law of has alsopayment changed. tortconcepts
Yesterday, death from automobile accidentschanged. wrongful resulting

Today, byof. deaths caused are onlywas unheard automobile accidents not
real, are numerous incidents of fatalities.highwaybut there

alone is longermaterial nogoods adequate.of In v.BryantPayment
1981),Bryant, 3 Nav. R. 194 D. Ct. the had(Shiprock jury problemno

for the losses caused There was noawarding money damages plaintiffs.
talk of or horses in that Whether or not the for thesheep opinion. award

isthe two minors was a this Court does notadequate questiondeath of
The decided on the before The inShiprock jury juryaddress. evidence it.

the case at hand do the same.instant will
look their own codes and tribal law to seek fair com-today toNavajos

out,asacknowledges,The Court defendant the follow-pointedpensation.
point:ing important

importance placed upon private symbolicthe renumeration ofThe continued
Navajo justice ignoreda of is a factor that cannot beinjured as cornerstoneparties

legalseriously desire that the institutions offerby judges and law advocates who
People­The Law the BibeeNavajo problems.a solution to theirpeople of -­ Dine’

Haz’a’nii, Id.

an beinjured fairlyTribal has ensured that partyCouncilNavajoThe
suffered; for the inflicted asfor the he or she hascompensated injuryloss

701(b).fault. Sectionthe the act of the at N.T.C.personresult of 7
finds of fair shouldcompensation todayThe Court that the notion

anywhereavailable anormally personinclude that would becompensation
It is of this that themight wrongfula action. the courtopinionfile death

701(b) dis-in common lawlight Navajo7 N.T.C. Section ofofpurpose
above, death for thewrongfulcussed is to in actionsplaintiffscompensate

following damages:

expensesand medicalexpenses,and burialsuch funeral—Special damages, as
incurred.

sorrow,defendant, (a)including thedamages for act ofnegligent—General the
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anguish, (b)mental pain suffering plaintiffs; affection,and of the loss of love and
companionship of the decedent.
—Damages the andpain sufferingfor of the deceased minor between the time of
her injury and death.
—Damages monetaryfor the worth minor,of the life of the deceased including

earningsloss of Bryantand financial support. Bryant,v. 3 Nav. R. 194 (Shiprock
1981),D. Ct. juryallowed the to determine the value of a child’s life based upon

understanding,their own taking culture,into Navajoaccount the the economy of
reservation,the the agesusual of marriage, manyand things,other to value a life in

loss causedterms of the others.

Judgment

IT IS that,THEREFORE ORDERED as a choice of law in the instant
case, the in aNavajo wrongfulcommon law of tort death action and the

of damagesmeasure based the notion of fairupon compensation under 7
701(b),N.T.C. Section will be as in theapplied explained above.opinion



Nos. CP-CV-12-86, CP-CV-15-86

CP-CV-17-86, CP-CV-24-86, CP-CV-31-86

District Court the Navajo Nationof
CrownpointDistrictJudicial of

Sandoval, al., Plaintiffs,et
vs.

Tinian, al.,etInc. Defendants.
11, 1986JulyDecided

OPINION

Yazzie,Robert District Court Judge.Before

Paul Fife, Esq., NewAlbuquerque, Mexico the TimPlaintiffs; F.for
O’Brien, Esq., Albuquerque, New Mexico thefor Defendants.

Yazzie,Opinion bydelivered District Court Judge.

Findings of Fact

1. Plaintiffs are Indians.Navajo
Tinian,2. Defendant is aInc. non-Indian corporation; defendant Javen

aTanner is non-Indian.
3. These actions concern commercial occurringtransactions at the defen-

business,dants’ place ofprimary which is the Torreon Mart in Tor-Super
reon, Mexico.New
4. The Torreon Super Mart is located within the boundaries of Tor-the
reon North,and within 18Chapter 4Township Range WestN.M. P.M.

The of the Torreon Martportion Super building; strip5. southernmost a
wide, on Navajoto 10feet is located Indian Allotment No. 011093.8

6. Customers of the Torreon Mart in an area south theSuper park of
this isbuilding; area also located on Allotment 011093.

The Torreon Super sewage7. Mart’s onlagoon is located Allotment
011093.
8. The within the ofpopulation boundaries the Torreon is 81.7Chapter

Indian.percent

215
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are9. 80 of the Torreon Mart’s customersApproximately percent Super
Indians.Navajo

North, 4 is eitherAll 18 WestTownship Range10. the withinof land
Indians,Tribe, leased toNavajo Navajoowned Indians or the orby Navajo

byleasedsection, partiallyof which is owned andexcept partiallyfor 3A a
Tinian, words, land theInc.; of the withinpercentin other almost 98

by Navajoor leased Indians.is ownedtownship
and electsNavajo AgencyThe is a of the EasternChapter part11. Torreon

TribalNavajoa to the Council.representative
thebyis controlledon federal lands in the TorreonGrazing Chapter12.

Tribe,Board, through coopera-aNavajoDistrict Land an of theagency15
Affairs, and thetribe, the Indianthe Bureau ofagreementtive between

Management.Bureau Landof
in law enforce-provides13. PoliceNavajo Department CrownpointThe

to Torreon community.ment services the
underoperatedare a clinicprovided by14. Medical services in Torreon

Indian Health Service.contract with the
in15. a school Torreon.operatesThe Bureau of Indian Affairs
Indian Health Serviceby16. in Torreon was built theThe water system

Tribe; itsthe Mart receivesNavajo Superand is maintained the Torreonby
use the water or theand no fees for the ofsystem payswater from that

of system.maintenance the
of theMart not located within the boundaries17. The Torreon isSuper

or the Executive Order 709 Reservation.Navajo Treaty Reservation

and OrderOpinion

The thisfindings byas set out in the of fact madefacts of this case are
court, based on those factswhich must be answeredsupra. questionsThe

have(A) this court jurisdictionand the law are as follows: Doesapplicable
of themattersubjectin these cases and over theover the defendants
judg-(B) declaratoryhave to issuelawsuits; powerDoes this court the

ments, lawsuits?; (C)and Does thenot,and if is cause to dismiss thesethat
therelief based on state law mandaterequestedfact that the haveplaintiffs

in thisEach these will be addressedquestionsdismissal of these actions? of
opinion.

JURISDICTION

jurisdic-Defendants have claimed that this court does not have personal
the whichsubjecttion over them or matter over transactionsjurisdiction
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are the basis for the plaintiffs’ Defendants that are acomplaints. argue they
non-Indian and acorporation non-Indian businessdoingindividual out-
side the Reservation,boundaries of the Navajo and transactionsthat the

Mart,occurred outside those boundaries. It is true that the Torreon Super
defendants’ business,ofprincipal place is inlocated the off-reservation

of what is known asportion However,Indian find-Navajo as theCountry.
show,ofings fact the Torreon MartSuper is located within the Torreon

Chapter, which itself is of the Easternpart TheNavajo Agency. Super
Mart is unconnected to asNavajo territory, would be an enterprise operat-

ining must, then,ThisAlbuquerque. court analyze the facts of these cases
and of the insituation Torreon to determine whether exerciseofthe court’s
jurisdiction over these cases is proper.

A. MATTERSUBJECT JURISDICTION

It should be noted at the ifoutset that the Navajo Tribal Council has not
acted to assert over thejurisdiction Torreon and transactionsChapter

therein,occurring However,this court would have no such jurisdiction.
the council has done so. 7 N.T.C. defines the trialthe ofjurisdiction§253

Nation,courts of the inNavajo pertinent “(2) Civilpart, as follows:
Causes of Action.... All civil actions in which the defendant is a resident
of IndianNavajo or hasCountry, caused an action in Navajoto occur

Country.”Indian This provision defendant,covers aany including non-
Indian, and all transactions entered ininto Navajo Indian 7Country.

§254,N.T.C. as amended in 1985 Tribalby Council Resolution CJY-57-
85, then delineates the areas that are included in IndianNavajo Country:
“all land within the exterior boundaries of the IndianNavajo Reservation
or of the Eastern allNavajo Agency, land within the limits of dependent
Navajo communities, all IndianNavajo allotments. . . .” Since it is
undisputed that Torreon is within the Eastern Navajo it isAgency, clearly
within the ambit of this Therefore,definition of Navajo Indian Country.
the Navajo Nation has granted this court casesjurisdiction to hear civil
where the defendant resides in or has caused an act to occur in Torreon.
This court must now whether that grantconsider of jurisdiction was
proper.

The TribalNavajo Court of hasAppeals the of a similarupheld validity
jurisdictional resolution which defined the territorial of thejurisdiction
tribe to include the ManagementEastern and LandNavajo Agency

15, 16 and Tribe Indians v.NavajoDistricts 19 (excluding Gallup). of
Holyan, 1 (1973).Nav. HolyanR. 78 The court noted that the tribal coun-
cil resolution,had passed CMY-28-70,its after considering evidence

landregarding status and inpopulation the Eastern ThatNavajo Agency.
resolution stated that the entire Eastern is aNavajo Agency dependent

and,Indian thus,community is of Indian Thepart Navajo Country.
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basiswere a sufficientcited the Councilbythe factsheld thatHolyan court
definitionthethe court consideredholding,In sodetermination.for that

CountryIndianat 18 U.S.C.is foundCountry, §1151.whichof Indian
reservations, Indian communitiesdependentincludesunder that statute

metNavajo Agencythe EasternconsideringIn whetherand allotments.
ofanalysisthedefinition, the court appliedthatofthe requirements

Martine, 442 2d 1022v. F.in U.S.foundcommunity”Indian“dependent
The 10ththe question.case on(10th 1971), is the authoritativeCir. which

considered whenfactors should beheld that threein MartineCircuit
the nature ofcommunity:Indianarea is a dependentandeciding whether

area toinhabitants of theof therelationshipthequestion,area inthe
ofpracticeand the establishedgovernment,and the federalIndian tribes

eachanalyzedcourtHolyanthe area. Thetowardagenciesgovernmental
held that theandNavajo Agencythe Easternregardfactors with toof these

then,Holyan,Undercommunity.Indianis indeed a dependentagency
Indiancourt, Torreon is a dependentthisonbinding precedentwhich is

Country.IndianNavajoand ofcommunity part
shows thataddition, in this casean of the factsanalysis presentedIn
communityIndianthat Torreon is a dependentcould be no questionthere
communityTorreon is aHolyan analysis. NavajoMartine andunder the

intownship,a Within thepercent Navajo.with that is 81.7population
located, theis 98 ofpercentwhich the defendants’ of business almostplace

of therelationshipthe Tribe. Theby Navajoland is owned or leased
and is the same asgovernmentsof Torreon to the tribal federalinhabitants

Theand reservation dwellers.governmentsbetween thoserelationshipthe
services,medicalprotection,tribal and federal governments provide police

maintenance, Torreon’sand other services tosystem schooling,water
have an establishedagencies prac-inhabitants. federal and tribalFinally,

sends a represen-Torreon as a Torreontreating Navajo community.tice of
andCouncil; Land ManagementTribal the Bureau ofNavajoto thetative
thethe Bureau Indian Affairs have entered into an withagreementof

federalcontrols ongrazingTribe so that the tribe’s land boardNavajo
fac-the aboveof all ofcommunity.lands within the Torreon Consideration

Indiana dependentthat Torreon isleads to the conclusioninescapablytors
Country.and is of Indianpart Navajocommunity

and shouldis a criminal statutethat 18 U.S.C.argueDefendants §1151
jurisdic-limit this court’sto civil cases. Defendants wouldnot be applied
reserva-on thearisingmatters non-Indians to casesinvolvingintion civil

basisThere is no reasonable fortion. These are without merit.arguments
limited in civilis morejurisdictiona that this court’s territorialholding

hasaddition, Tribal CouncilIn the Navajothan in criminal cases.cases
Indianwith thebe coextensivejurisdictionthat this court’smandated

con-to do so isin Its powerfound 18 U.S.C.definitionCountry §1151.
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firmed statements made the United Stateby by Supreme Court and other
Court,DeCoteau County (1975),courts. In v. District 420 U.S. 425 the

concerned, face,Court stated that is its“While onSupreme only§1151
with criminal thejurisdiction, recognizedCourt has that it generally

jurisdiction.” 427,as well to of civil 420applies questions U.S. at 2note
(citations omitted). The Federal District Court Utahof has stated that it is
well settled that the definition to questions of civilapplies jurisdiction. Ute

Utah, (D.v. 1981).Indian Tribe 521 F. 1072 UtahSupp.
the made in the abovecasesThe Tribal Council’smandate and statements

considerations,that the samerecognize important policy which require
reservation,that tribal courts have on thejurisdiction toapply situations

off-reservation Indian communitiesinvolving dependent and allotments.
A such as will aNavajo community Torreon havedependent population
which themostly provideis Tribe willNavajo; Navajo many services to
that and that will inpopulation have a voice the thepopulation; way tribe
is It is crucial that the tribalrun. courts have to hearjurisdiction disputes

businesses,between the members of that andNavajo population Indian or
non-Indian, who would locate the communitywithin and inengage com-

Lee,merce with that Williamsv. 358population. (1959),U.S. 217 andCf.
Court, (1971),423 in which400 U.S. non-IndianDistrictKennerly v. busi-

Countrynesses located within Indian were to sue in tribalrequired courts
instead state courts to resolve with Indians.of disputes

that this doesargue jurisdictionDefendants court not have over these
transactions,cases because the which are the thesubjects lawsuits,of

aoccurred on fee land and involved non-Indian isentity. It difficult to
diddetermine whether the transactions occur on fee because,land as

admitted,have the theportiondefendants south of Torreon Super Mart
the area where the arepark,and customers located on abuilding Navajo

courtThis notes that defendants’ claimIndian allotment. that the parking
right-of-way runningarea is on a highway through allotment;located the

however,notes,also the 18 U.S.C.this court that definition of Indian
through allotments.)runningincludes all rights-of-wayCountry Plaintiffs

if thehave had access to defendants’ store allotment hadwould not not
defendants; the allotmentby certainlybeen used therefore contributed to

The actual signingthe consummation of the transactions. of the contracts
allotment;land or thecould have occurred on defendants’ fee on this court

evidence to shedcannot because no was introduced on thatsay light sub-
it is not for this court to determineject. Fortunately, necessary the answer

to is inthat Defendants’ fee land located the middle of aquestion. depen-
are incommunity.dent Defendants therefore the sameNavajo position as

an of a Theowner fee land located within reservation. United States
sovereignthat a retains inherentSupreme powerCourt has held tribe to
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over on theirof civil non-Indians reserva-jurisdictionsome formsexercise
tions, regulate,fee lands. “Atribe taxa-may througheven on non-Indian

means,tion, the activities of nonmembers who enterlicensing or other
members, throughtribe or commer-with the itsrelationshipsconsensual

leases,contracts, Montana v. Unitedarrangements.”or otherdealing,cial
States, (1981).450 Montana’s to reser-language appliesU.S. 544 at 565

reservation; however,land abecause the case involved fee withinvations
in a Indian commu-dependentsame to land holdersanalysis appliesthe

in midst a heavily Navajo communityDefendants have located the ofnity.
of the store’scommunity; important portionsdo business with thatto

land; 80 of theNavajo percentare located on approximatelyfacilities
this hasare Under those facts courtNavajo. certainlystore’s customers

defendants and Navajoto hear betweendisputes plaintiffsjurisdiction
ofplacehave done business at defendants’ business.who

two for the that this court’spropositionDefendants have cited cases
v.at the reservation border: GMACnon-Indians endsoverjurisdiction

(1981), v.Chischilly, 113,N.M. 628 P. 2d 683 and UNC Resources Inc.96
1981).(D.N.M. court that ofBenally, 514 F. 358 This notes neitherSupp.

cases concerned consensual transactions between the partiesthese occur-
that in each con-Navajo language directlywithin Indian thering Country;

in the DeCoteauUnited States Court’s languageflicts with the Supreme
case; isunnecessarily languageand that both cases contain broad which

Thistribal court declines to fol-extremely jurisdiction.restrictive of court
low those cases.

B. PERSONAL JURISDICTION

that court not personal jurisdic-Defendants have this does haveargued
a business on feethey operatingtion over them because are non-Indians

mattersubject jurisdiction,the The discussion ofland outside reservation.
however, business is within a depen-has shown that defendants’ located

ofNavajos,dent deals with and avails itselfNavajo community, primarily
These are substantial contactsNavajoof a allotment.use of a portionthe

Tribe, thelyingand withinpropertywithNavajowith members of the
jurisdic-the exertion of this court’stribe; these justifyof thejurisdiction

326 310Shoe v. U.S.Washington,Internationaltion over defendants.
Inc., 1 R. 40Airways, Nav.HelicopterTribe v. Orlando(1945); Navajo

for the purposeIndian landa non-Indian entersthat when(1972) (holding
Indians, be to have submittedhe well saidmay verywithdoingof business

v.courts); Thompson Thompsonandthe of the tribaljurisdictionto
1978).D. Ct.Ford, 1 Nav. 282 (ShiprockR.Lovelady’s FrontierWayne

over the defendants.jurisdictionThis court has personal
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IssueDeclaratory Judgment

remedyDefendants this court to dismiss these cases because oneurge
However,which the have is aplaintiffs requested declaratory judgment.

theyare not the relief thedeclaratory judgments only plaintiffs request;
ifEven it were true that this court does notmoney damages.also request

the woulddeclaratory judgments, proper remedyhave the to issuepower
their claimsjudgments,be to strike for such but hear forplaintiffs’ requests

The of this court’s to issuemoney damages. question power declaratory
aquestion, questionis not a but rather ofjudgments jurisdictional

canhave failed to state a claim for which relief beplaintiffswhether
have done so a claim forcertainly by stating moneyPlaintiffsgranted.

damages.
event,In that it does have the power grantthis court holds toany

§253, is the ofstatutory grant7 N.T.C. whichdeclaratory judgments.
courts,trial states that this shallto the Tribe’s courtjurisdiction Navajo
in inall civil actions which the defendant resideshave overjurisdiction

in IndianIndian or causes an action to occurNavajo Country Navajo
An action a is a civil action and thisCountry. declaratory judgmentfor

therefore, addition,court, has the to issue such In underpower judgments.
Act,§204, this court can the federalapply Declaratory Judgment7 N.T.C.

2202,and if there is some over whether “allquestion28 U.S.C. §§2201
declaratory judgments.civil actions” includes actions for Defendants’
that inrequestedmotion to dismiss based on the fact one form of relief

these cases is a is denied.declaratory judgment

of State LawApplication

Defendants also moved to dismiss these lawsuits because plaintiffshave
law and alicensingare that this court enforce a New Mexicorequesting

defen-consumer statute these non-Indianprotection againstNew Mexico
stategranted bydants. Defendants contend that since the relief isrequested

law, are forum hear these cases. This courtthe state courts the toproper
First, there is somereasons.for severaltheaccept propositioncannot

overa New Mexico court would have jurisdictiondoubt about whether
cases; jurisdiction.could state courtjurisdiction precludethese this court’s

Law, 342, 355 (1982 ed.),Handbook Federal Indian atSee e.g., Cohen’s of
defen-over non-Indianjurisdictionthat where a tribe has assertedstating

If declined todants, acceptbe exclusive. this courtmaythat jurisdiction
Second,then, a thiscould be left without forum.jurisdiction, plaintiffs

case, if the facts war-state law to ahas the tocertainly power applycourt
tribal law.it, has federal or 7byrant and the state law not been preempted
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Therefore,N.T.C. have stated a claim which reliefplaintiffs upon§204.
be and their lawsuits be dismissed withoutgranted,could should not

to show state lawwhythem an evidence toaffording opportunity present
not toto these cases. This court could decideultimatelyshould apply

law, thehearingsuch but that determination should await a onapply
on themerits, because it will nature of the transactions and the exis-depend

thisapplicable Finally,tence of federal or tribal law to those transactions.
court has decided that it is a forum in to hearproper disputeswhich

This decision isbetween defendants and members of the Tribe.Navajo
asbecause the transactions in and suchproper, Navajoswhich defendants

Navajoaffect the welfare of members of theplaintiffs engage certainly
1983),Tribe, (9thv. NavajoTribe. Cf. Babbitt Ford F. 2d 587 Cr.710 cert.

denied, (1984).104 S. Ct. 1707 Since this court is the forum toappropriate
cases, and it has the power grant byhear these to the relief requested plain­

tiffs, the motion to dismiss will be denied.

Order

reasons, theseFor all the defendants’ motion to dismissforegoingof
cases is denied.hereby



No. WR-CV-313-85

District Court the Navajo Nationof
District Window RockJudicial of

Plaintiff,Harriet Tracy,
vs.

Yazzie, al.,Peterson et Defendants.
Decided 16, 1986September

OPINION

Yazzie,Robert District Court Judge.Before

Tsosie,Leonard Esq., NewCrownpoint, Mexico Plaintiff; Stephenthefor
Verkamp,Esq., Flagstaff, theArizona for Defendants.

Yazzie,Opinion delivered by District Court Judge.

The above-entitled matter coming on ordefendants’ Motion to Dismiss
Alternatively Elect a Forum motion;with plaintiff to said theresponding
court heard thehaving arguments counsels,of the and awarebeing fully
within the premises, enters the following OPINION and ORDER:

Opinion

Plaintiff filed her in thispetition court seeking defen-damages against
dants, havewho been sued in their capacity as ofemployees the State of
Arizona, and in their individual capacity. Neither the State of Arizona nor
the Arizona Department of Economic haveSecurity been named as party
defendants.

Defendants thatargue there is no basis forsimply the NationNavajo
court to assert jurisdiction. This court finds that such is not the case. isIt
admitted allthat to thisparties action are members of the Tribe ofNavajo
Indians, incident(s)and that the alleged of in Win-complained happened

Rock, Arizona,dow the Indianupon Navajo Reservation. ofBy authority
§253(3),7 N.T.C. and Council,the resolution of the Navajo Tribal passed

25,1985 (Resolutionon July CJY-57-85),No. this court andclearly very
hasplainly jurisdiction. The of thisjurisdiction court is further reinforced

the of the United States inby rulings Court McClanahan v. Ari-Supreme

223
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(1973);129, 93Commission, 164, 36 Ed. 2d S. Ct. 1257Tax 411U.S. L.zona
(1959). Both,251,Lee, 217, S. Ct. 269Williams v. 358 U.S. 3 L.Ed.2d 79

Williams, that the NationNavajoanswer the questionandMcClanahan
court, whenever causes of actionand not the Arizonahascourt jurisdiction,

Reservation.IndianNavajothearise on
againstentertain actionscourt shouldthe NationNavajoAs to whether

Court ofin theArizona; Navajothis has been answeredthe state of
Hubbard v. Chinle SchoolCourt) inruling(now SupremeNavajoAppeals

al., a suit ArizonaDistrict, (1982). byHubbard involvedR. 167et. 3 Nav.
inschool district Chinlethe Chinleagainstdistrict employeesstate school
but exer-it had jurisdiction,district court ruled thatTheCourt.District

Onand declinedcomity jurisdiction.the doctrine ofundercised discretion
that Nation courtsNavajoruledAppealsNation Court ofNavajoappeal,

foreign sovereign, usingsuits aagainstoverjurisdictionindeed havedo
theAccordingly, appealsits rationale.as the basis forlawinternational

and it shouldforeign governmentArizona is athat the State ofruledcourt
isNation courts inherentNavajoas such. The ofjurisdictionrecognizedbe

the State of Arizona.to the creation ofpriorand existed
matter in this court.to thiskeepby plaintiffaskedbeingcourt isThis

injured par-to compensateNation has lawsTheagrees. NavajocourtThe
suffered.havetheyfor the lossties

that the amend-eleventhlengthy argumentaprovidedefendantsFinally,
inbars suit federal courts andConstitutionthe United Statesment to

courts, state, and that this bar cannot beaagainstcitizensby privateIndian
in of the Thestate official lieu state.an individualnamingbyovercome

states:States Constitutionthe Unitedtoamendmenteleventh

anynot be construed to extend to suitStates shallof the UnitedpowerThe Judicial
byof the United States Citi-against oneprosecutedorequity,or commencedin law

Foreign States.State, Subjects anyofby Citizens ororzens of another

Statesamendment to the United Con-the eleventhreading ofclearThe
Nations,Indian likecourts ofaboutnothing prohibitingsaysstitution

lawsuits states like thecourts, entertaining againstNation fromNavajo
of Arizona.State

376,v. 163 U.S. 16 S. Ct.Mayes,in TaltonFurther, it is has been held
NavajoAmerican Church v. Tribal(1895); Nativeand986, L.Ed. 19641

amendment,1959), that the first and fifth(10th.F. 2d 131Council, 272
without a congressionalIndian Nationstoapplydo notrespectively,

Since the Unitedto Indian Nations.the amendmentsapplyingenactment
amendment,the eleventha law to applyenactedhas neverCongressStates

Navajov.Native American Churchandin Taltonreasoningtheand by
Id., amendment does notCouncil, that the eleventhrulesthis courtTribal

action the State ofentertaining againstanfromto this courtapply prohibit
Arizona or its subdivisions.
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Order

IT IS THEREFORE ORDERED thethat Motion to Dismiss or Alter-
natively Elect a isForum hereby denied.



No. CP-CV-100-84

Navajo NationDistrict Court theof
CrownpointDistrict ofJudicial

Cadman, Plaintiff,Herman

vs.
Hubbard, al.,et Defendants.Harry

17, 1986Decided September

OPINION

Yazzie,Robert Judge.District CourtBefore

Ericson, Esq. Defiance, Plaintiff;Fort the JosephRobert Arizona for
Rich, Gallup, New Mexico theEsq., for Defendants.

Yazzie,delivered Courtby DistrictOpinion Judge.

I. of FactFindings

1. This is a from an automobile collision. Thenegligence arisingaction
4, 1983, at 3.5 theaccident occurred miles west of turnoff toFebruary

Rock, Mexico,NewStanding Navajoon Route 9.
2. The weather conditions were cold and The roadsnowy. surface on

occurred,the aRoute 9 where collision was The road isicy. two-lane
highway.

4th, Plaintiff,4 and 5 February3. Between on the Herman Cad-p.m.,
driving 9,a onman, traveling1980 truck Route west towardspickupwas

Lakes,Twin from New Mexico.Crownpoint,
Defendant, Hubbard, also aday Harry driving4. On that same the was

the He was eastbound on Routeby travelingvehicle owned Nation.Navajo
witness,9, following a vehicle owned the Edison Harland.by

Harland, Hubbard,witnesses, Harrythe Edison and Defendant5. Both
in the sametravellingmet the vehicle as were eastboundplaintiffs they

on Route 9.direction
andthe witness’ vehi-the defendant’splaintiffs approached6. As vehicle

doingvehicle. Incles, tried to witness Harland’spassDefendant Hubbard
hewhere encoun-so, the lane of trafficplaintiffsdefendant entered into

and unsafe road conditions.tered icy

226
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time, Plaintiff,7. At the same the Herman Cadman was atdriving fifty
(50) miles per hour on the road surface.

collision,8. When Plaintiff Cadman the of heapproached point saw the
two vehicles and the defendant’s vehicleapproaching, attempting to pass
Harland’s vehicle.
9. Plaintiff Cadman immediately his brakes. He skidded on thepumped

vehicle,road surface into the first Edison Harland’s Aon-coming truck.
collision resulted.
10. The vehicle driven Defendant Hubbard not inby was involved the col-
lision itself. Neither Defendant Hubbard nor the Navajo Nation suffered
any damages.

accident,11. As the result the the plaintiffof sustained to hisinjuries spine
(3)and ankle. He can more than threewalk no blocks without severe dis-

comfort. He suffers afterpain any prolonged time of He cannot liftsitting.
heavy objects.

Bishara,and Dr.12. Both the a witness for theplaintiff Harry plaintiff,
testified that Herman Cadman cannot return to work in his present con-
dition.

II. Conclusions of Law

A. LIABILITY

case,Given the facts in this isliability clear. Both and defendantplaintiff
have a of care to the surfaceduty drive road This was breachedsafely. duty
by the defendant. “But for” Defendant Hubbard’s to theattempt pass,

vehicleplaintiffs would not have skidded or collided with the vehicle of
Edison Harland. Defendent Hubbard was bycareless a situationcreating
that caused the collision. This was a direct and ofproximate plain-cause
tiffs injuries.

Plaintiff, Cadman, hand,The Herman on the other has the same ofduty
care as the defendant theregarding road conditions on the 4thFebruary

(50) hour,accident. Plaintiff Cadman’s at miles the roadspeed, per icyon
is not what a reasonable would travel under such road conditions.person
He should have slowed down to accommodate the road conditions. Driv-

(50)ing at miles hour was excessive under those roadper conditions.

B. DAMAGES

accident, Plaintiff,As a result of the Herman Cadman suffered these
damages:
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1.Fain and suffering
he released1,106 the time wasfor fromdays;suffered painThe plaintiff

Mexico, date ofto thein NewGallup,Service HospitalIndian Healthfrom
andpainforcompensatedwill betrial, 2, fairlyPlaintiff1986.April

at1,106$11,060.00 daysfor$10.00 This adds today.atsuffering per
suffering.andon future painno evidence offered$10.00 There isday.per

Distress2.Emotional
activities,ofin a numberengageno longerthat he canPlaintiff testified

runaccident, he cannottheAs a result offamilial.andboth recreational
Hemanual labor.do anylift norheavy objectsable toHe is notanymore.

This causeshis injury.like he did beforebasketballorbaseballcannot play
lost capabili-value for suchThe reasonabledistress.emotionalhis extreme

$8,000.00.ties is

Income3.Loss of
accident, earningthebeforeshortlyemployedThe wasplaintiff

not obtainwillshows that plaintiffThe evidence$12,000.00 year.per
Thethe accident.(5) the date ofyearsfive fromforgainful employment

no other evidenceThere is$60,000.00 earnings.in lostsufferwillplaintiff
of income.offered on future loss

ofdamagestotalsufferedfinds that the plaintiffCourtThis
negli-wereand defendantabove, both the plaintiffstated$79,060.00. As

hisaccording tomust beTherefore, damages apportionedgent. plaintiffs
§701(d).N.T.C.in the accident. 7causingfaultrelative

NEGLIGENCEC. COMPARATIVE

to deter-negligencecomparativethe doctrine ofThis Court will utilize
com-doctrine ofReviewing thebe apportioned.mine how willdamages

issue, this Courton thebriefs submittedusingand thenegligence,parative
damagesand apportioneach partyof fault ofdegreewill determine the

accordingly.
the oldanglounder law toComparative negligence developed replace

and harsh Thecontributory negligence. contributory negligencelaw of
barred a from even if he or she wastheory totally plaintiff any recovery,

courts, andonly slightly includingat fault. Most New Mexico Arizona
courts,state have the and haverejected contributory negligence theory,

negligencethe doctrine.adopted comparative
ifnegligence allows the to recover even his or herComparative plaintiff

to the accident. finder factnegligence contributed The of will determine
both the and defendant’s fault inplaintiffs percentage causingof the acci-
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Then the be his or ofplaintiffs damages degreedent. will reduced herby
fault, but will not be eliminated.necessarily

Comparative negligence does not exist at common law. But theNavajo
§701(d),Tribal Council hasNavajo 7 N.T.C. whichadopted provides:

accident,injury plaintiffWhere the inflicted the result thewas as of or where both
fault, partyand the defendant at the thejudgment compensate injuredwere shall

part (Seefor a reasonable of the loss he Resolu-has suffered. also Tribal Council
§1).tion CJA-1059

§701(d)Does N.T.C7 embrace a negli-akin toconcept comparative
There is nogence? Navajo §701(d),case law that but itN.T.C.interprets 7

§701(d),is from the of N.T.C.apparent language negli-7 that comparative
Nation,of thegence is the law ratherNavajo contributory negli-than

§701(d) statute,gence. 7 N.T.C. is a itcomparative negligence saysbecause
accident,that even where the and defendant both at fault in anplaintiff are

the shallinjured be for the loss he suffered on a reason-party compensated
Court,able basis. The stillquestion remains how this under N.T.C.7

§701(d), will decide to atreasonably thecompensate injured plaintiff
hand, §701(d)into account histaking percentage providesof fault. 7 N.T.C
no guidance in aassessing damage award under the fault doc-comparative
trine. In the absence of Navajo interpretation, this Court look to statemay

§204(c).court ofinterpretations comparative negligence. 7 N.T.C
briefs,As the there are two forms of com­explained by parties’ basically

courts;fault in the state the form.parative form and the “modified”“pure”
See Fault in New Mexico:Goldberg, Adoption ComparativeofJudicial

Hand, 1, 10-12The (1980).Time isAt 10 N.M. L. Rev. form ofThe “pure”
fault the fault of the andcomparative simply compares respective plaintiff

fault,If the shares some his are todamages adjusteddefendant. plaintiff
reflect the of his fault. The actual of the own faultdegree degree plaintiffs

not, itself,would in and of bar his for The ofrecovery damages. degree
rather, “reduce his of total inrecovery damagesfault would suffered an

Rizzo,amount . . .”equal degree 682,to his of fault. Scott v. 96 N.M. 634
(1981). (50%)at 1241 a fifty negligentP. 2d 1234 For example, percent
(50%) (60%)will recover his aplaintiff damages, sixty negli­of or percent

(40%)gent onlywill recover of his Theplaintiff, forty percent damages.
incircumstances which a careless will not recover at all are:plaintiff

Where his negligence,own or his coupledcarelessness with the carelessness of
others, defendants,are not legalwhom constitutes the damages,“sole cause” of his

Service,Armstrong Equip. 272, 639v.Industrial Etc. and N.M. P.2d 81App.97cf.
(1981); and where the defendant’s adjusted damages,fault inraised a counter-claim
equal Rizzo,or exceed the plaintiffs adjusted damages. supra,fault Scott v. 634
P.2d at 1243.
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fault, hand, aon the otherform of comparativeUnder the “modified”
more, in an accidentfault than a defendantwho is or atequally,plaintiff

he has suffered. In otherof thenothing, regardless injurieswill recover
(50%) or morewords, negligentis found to be fifty percentif a plaintiff

defendant, from recovering anythe will be barredplaintiffthan the
damages.

rule in thisform of fault would serve as acomparative practicalWhat
It is the of thishand;at the or the “modified” form?“pure” positioncase

fault will be The form iscomparative applied. “pure”that “pure”Court
§701(d)the because:interpretationto of 7 N.T.C.fittingmost

the§701(d)N.T.C is to reasonably compensate1. The of 7purpose
of faultpercentagewho was also at fault. The statute fixes noinjured party

eliminates the to The statute its term is aright compensation. by verythat
negligence comparativestatute. It is not a “modified”“pure” comparative

statute.negligence
basis,2. In the acompensating injured on fault 7party comparative

§701(d) fix any barringN.T.C. does not The intent ofpercentage recovery.
Council, law,the Tribal in this was to rea-Navajo adopting merely provide

compensation. languagesonable The of the statute was constructed to
that the statutevery purpose. interpretTo otherwise wouldaccomplish

§701(d).defeat the ofgoal 7 N.T.C.
3. Plaintiff is correct in that “modified” doescomparative negligence

§701(d)retain some of Ifaspect contributory negligence. 7 N.T.C were to
retain of thepart all-or-nothing negligence,ofapproach contributory
then that statute would be as the “modified” form ofproperly interpreted

This is thenegligence. position of the defendant. That is not the case. This
Co.,the in Li v.with view Yellowagrees adoptedCourt Cab 13 Cal. 3d

804, 827-28, 1226, (1975),532 P.2d 1242-43 that “the modified system
shifts the lottery of the rule dif-simply aspects contributory negligence to a

ferent . . .” Id. Inground. effect “such a rule distorts the itvery principle
i.e.,recognizes, that arepersons responsible for their acts to the extent

their fault injuriouscontributes to an result.” Id.
4. The traditional notionNavajo of the victims is consis-compensating

§701(d).tent with 7 N.T.C. traditional inNavajo testified theexperts
Nation, al.,death case Fern Ann Thewrongful Benally Navajoof v. et 5

(1986, Ct.)Nav. R. 209 Window Rock Dist. that thecompensating victims
is Navajo way.for their loss the

Plaintiff,The Cadman, $79,060.00facts are that Herman suffered in
Defendant,total damages, Hubbard,and that andplaintiff Harry shared

accident,fault for the which Plaintiff Cadman’sproduced damages. The
fault, §701(d),underpure 7 N.T.C.comparative requires:

fault;Plaintiff Cadman’s ofFixing degree1.
fault;ofdegreeDefendant Hubbard’sFixing2.

and
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fault to his totalCadman’sof Plaintiffthe percentage3. Applying
Cad-from Plaintiffto deductthe amountThe resultdamages. produces

$79,060.00 in damages.man’s

Plaintiff, Cadman,Herman was 50% at fault inThis Court finds that
Defendant, Hubbard,Harrythe collision and the was also 50% atcausing

fault.
is determined as follows:damagesThe

damages $79,060.00Total —
= $39,530.00$79,060.00Less of50%

$39,530.00Damageaward—

Plaintiff,theis ORDERED that defendants HermanpayIt therefore
Cadman, $39,530.00 in damages.



No. WR-CV-157-84

Navajo NationDistrict Court theof
Window RockDistrict ofJudicial

In the the Estate of:Matter of
Thomas.Joe

12, 1986Decided December

OPINION

Yazzie,Robert District Court Judge.Before

Atakai, Rock,Window the Petitioner-Wesley Esq., Arizona for
Pete, Rock,Administratrix; Window theEsq.,Samuel Arizona for

Claimants.

Yazzie,delivered District CourtOpinion by Judge.

of FactFindings

1. This is a Proceeding.Probate
decedent),C#60,179 (hereinafterThomas, referred to as died2. Joe

26,1984.awithout written will on February
Thomas,3. The decedent was married to one Yilnabah who

11,1983.him onpredeceased April
The the4. individuals are heirs of estate:following

Thomas, C#61,730A. Art Lee
Silversmith, 60,18B. 2MaryT. C#

C#60,973C. Mary Cowboy,
C#61,403D. Annie James,
C#51,463Thomas,E. Ray

(notSix, known)F. Mary T. C#
(not known)G. James,Dorothy C#

furniture,5. The decedent and his wife had numerous householdjewelry,
items; all were distributedequally amongand valuable household of which

(7) heirs named above.the seven
(1)is ofThe sole issue distribution one Livestock Graz-remaining6. the

Permit, #6947, in Districtissued to decedent Thomas foring No. #18Joe
(193)and units.ninety-three sheepone-hundred

232
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Silversmith, and T.James, Mary Mary MaryT.Dorothy Cowboy,7.
to the all sixgrazing amongSix are this court divideasking equally permit

(6) heirs.
8. and Art Thomas claim that decedent devisedorallyThomas LeeRay

to them. done in the Thomas.presence Rayhis This was ofgrazing permit
orallyOther not when decedent devised thepresent permit.heirs were

that to Artagrees grazing pemit9. Annie decedent’s be awardedJames
Lee and Thomas in shares.Ray equalThomas

in10. and Art testified livedactuallyThomas Lee Thomas thatRay they
household prior Theythe same or of the decedent to his death.camp

care to their father him with fire-by providingconstant deceasedprovided
wood, water, feed, else-domestic livestock and food. Other heirs resided

live at topriorwhere and did not decedent’s home his death.
Art a11. Thomas and Lee Thomas filed claim the estateRay against

and of oral will.asking recognize approvethis court to decedent’s

Opinion

DIDISSUE: DECEDENT THOMASJOE
ALL THE REQUIREMENTSSATISFY

IN MAKING AN ORAL WILL?

Thomas,Claimants, Thomas Lee that decedentRay and Art testified
his them. This was in theirorally grazing permit presence.devised to done

Other Was theheirs were not when decedent devised thepresent permit.
oral will under Navajovalid law?

(1978),In 1 aBenally,In Re Estate R. 219Chisneythe case of Nav.of
unless all the his immedi-Navajo cannot make an oral will of members of

case, (7) heirsate and In the instant all the sevenagree.arefamily present
of not at the time made his oral will.presentdecedent’s estate were decedent

(1971),Lee, will wasIs this In ReEstate 1 Nav. R. 27 held that an oralvalid? of
dece-invalid, the and children were whensurviving presentwife notbecause

inhowever,dent limitedalleged requirement,made the oral will. This was
in decedent’s are toBenally, supra, only familythat members of immediate

be present.
decedentIn means those related toBenally, supra, family”“immediate

must in the sameties, they livingor and beby marriage,blood adoption
at an Blood relationhousehold decedent the time he makes oral will.with

Therefore,one a the immediate family.alone not make member ofdoes
thein to members ofBenallyis defined includefamily” clearly“immediate

same are bound ties of to decedent.by relationshiphousehold who
Thomas, ofcase, and allIn other than Thomas Art LeeRaythe instant
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the heirs did not live with decedent when he died. For purposes of an oral
will, they hand,are not members of the immediate On the otherfamily.
claimants, Thomas,Thomas and Art LeeRay did live with the decedent
when he died. Decedent made the inoral will the of his immediatepresence
family, Thomas and Art Leenamely Ray Thomas. Both claimants agreed
to will,honor the will after their father’s death. The oral which dece-by
dent grazing claimants,devised his to the two ispermit therefore a valid
will. The as set forth in have beenrequirements Benally, supra, met.

It Leemight Thomas,be that Art Thomas and asargued Ray parties
against estate,the cannot be to to statements madepermitted testify by

his oral will. This was as a rule in In Readopted generalregardingdecedent
Lee,Estate that of asupra, any testimony relating to his claim can­partyof

not be inconsidered a In a later case of In Re Estateprobate proceeding. of
declinedBenally, supra, the CourtSupreme to that rule. The Courtimpose

held that the effect not allowingof decedent’s testifyimmediate tofamily
to an oral will would invalidate allexisting oral wills. The oralmaking of
wills is a long standing Navajo custom. Oral wills avoid forhelp hardship
the Navajo write,becausepeople, many Navajos cannot cannot afford to

will,have an write a and do notattorney understand the of a writ­concept
ten will. It is that an alternateimportant method be available which aby
person may devise his In Re Estateproperty. Benally, supra.of

The counsels of record also were a grazingdirected to address whether
permit could be divided and its use transferred to another district.grazing
Since the first case,issue of this theproperly disposes second notissue need
be addressed.

foregoing opinion, ORDERED,Pursuant to the it is andADJUDGED
DECREED that:

1. The proposed distribution of the grazing No. 6947 of dece-permit,
dent, Thomas, C#60,179, is hereby granted.Joe

2. 6947,The Livestock Permit No. in LandGrazing Management Dis-
#18,trict containing (193) units,one-hundred and isninety-three sheep

hereby awarded to RAY THOMAS,THOMAS and ART LEE on a joint
undivided basis.

3. The Branch of Land and the DistrictOperations Grazing Com-#18
mittee are hereby required to re-issue said Permit to RAYGrazing

THOMAS,THOMAS and ART LEE and on anjointly undivided basis.
4. The said Grazing Permit shall not be transferred to another Land

Management District; as prohibited by applicable law.
5. The Administratrix is relieved herhereby legalof duties and respon-

sibilities in this estate.



No. WR-CV-178-84

District Court Navajothe Nationof
District Window RockJudicial of

Indians, Plaintiff,Tribe ofNavajo
vs.

Yellowhorse andJane Jones
al.,Jones,Dennis et Defendants.

15, 1986Decided December

OPINION

Yazzie,Robert District Court Judge.Before

Chavez, Chicharello,Donna C. and EiouiseEsq. Navajo NationEsq.,
Rock,Department Window RobertJustice, Plaintiff;theArizonaof for

Wilson, Yellowhorse,New Mexico andEsq., Gallup, Esq.,J. John
Houck, theArizona for Defendants.

Yazzie,delivered District CourtOpinion by Judge.

Statement of the Case

This a separate againstaction involves suit on four claims the defendants
Contract, Bailment/Conversion,for for: Breach of Breach ofdamages

and Fraud. These four claims arise from a con-Negligence, management
1982, Yellowhorse,tract inentered into between the Nation andNavajo

Inc., andto an arts crafts and tooperate purchasing marketing program
artisans,benefit individual Navajo thereby relieving some of the unem-

the Navajoon Reservation.ployment problems

I. of FactFindings
Parties

Plaintiff, Nation, Indian triberecognized1. the is aNavajo federally
Indianand the beneficial of theoccupying enjoying ownership Navajo

Reservation.
Defendant, Yellowhorse Jones,2. is an enrolled member of theJane

235
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action, she oper-all times referred to in this cause ofNation and atNavajo
of the Navajoand resided within the exterior boundariesated a business

Indian Reservation.
toDefendant, a and at all times referredJones,Dennis is non-Indian3.

of theaction, he resided within the exterior boundariesin this cause of
testified that weretheyIndian Reservation. and DennisNavajo Jane Jones

28,1978, evidence wasthougha medicine man on Decemberbymarried
the Nation onNavajo Julythat submitted a sworn affidavit totheyentered

06,1981. (See27,1981, married Plaintiffs Exhibitstheythat were on June
6).5 and
Defendant, Yellowhorse,Ann is an enrolled member of theMary4.

action,Nation and at all times referred to in this cause of sheNavajo
the exterior of the Indian Reservation.Navajoworked within boundaries

Defendant, is an enrolled member ofBetty Chauncey,5. Yellowhorse
action,in shethe Nation and at all times referred to this cause ofNavajo

within the exterior boundaries of the Indian Reservation.Navajoworked
Defendant, is a non-Indian who resides off theChauncey,6. John

Mexico,Indian Reservation in New but who bur-Albuquerque,Navajo
04, 1982,the Fort Defiance Post on andglarized Trading April thereby

himself to the of the Nation.jurisdiction Navajosubmitted
within theunderlyingAll of the acts the cause of action occurred7.

exterior boundaries of IndianNavajo Country.
Yellowhorse, Inc., the8. was a under the laws of State ofcorporation

President,09,1982, andJones,Arizona on December Yellowhorseby Jane
Dennis the other officer of theJones, only corporation.

of Events to theChronology Leading
Arts and Craftsof theBurglary

facts this essentialinvolving chronologyThe these claims center around
of events:

ENTERED02,1982AUGUST NATION—NAVAJO
($1,000,000)A DOLLARINTO ONE-MILLION

YELLOWHORSE,WITH INC.CONTRACT

9, 1982, Defendants,9. On andDecember YellowhorseJane Jones
“Yellowhorse,Jones,Dennis to form a called Inc.”purported corporation

7).(Seeofficers. Plaintiffs Exhibittheyof which were
Yellowhorse, Inc.2, 1982, the Nation andAugust Navajo10. On
in the amount ofcontractbinding managemententered into a valid and

ANAfunded a Federal(1) entirely bydollars. The contract wasone million
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Post,TradingDefiancefrom the Fortto be administeredIt wasGrant.
a busi-heldMarket, Defendant Yellowhorsewherea.k.a. Jane JonesJ.D.’s

contract).8, managementExhibit the(SeePlaintiffslease.ness site
indi-the foropportunitywas to expandof the contractThe purpose11.

the unemploymentand relievehelpsell their jewelrytoNavajosvidual
authorized defendant toThe contractReservation.on the Navajoproblem

title of such propertyand Crafts withArtsNavajoand marketpurchase
of the contract wasThe periodNation.Navajoin the Plaintiffremaining

31,1982.02,1982, through DecemberAugustfrom
Yellowhorse to complyDefendantrequiredThe contract12. JonesJane
included:expresslywhichcontract provisions,with the

and of the artscustody storagefor theA) physicalBeing responsible
inventory;and crafts

records;inventory controlB) adequateMaintaining
crafts andinventory;the arts andsecurity ofC) Providing adequate

inventory.insurance for theD) policyanPurchasing
understood the contract provi-YellowhorseDefendant13. JonesJane

in detail. Ms. is an experienceddiscussed with herweretheysions as Jones
Crafts,and and has been in theArtsbuying Navajoin andsellingdealer

(20)twenty years.forbusiness
31, 1982, but was extended byon DecemberThe contract expired14.

(See31, 1983, the Nation.by Navajoto Decembermodificationwritten
of the74). provisions originalAn term of theexpressExhibitPlaintiffs

defendants, was to remainbyto becontract, providedinsuranceincluding
until sale of 50% of thecould occureffect, that no new purchaseexceptin

hand was done.oninventory

14,1983 OF—SEIZUREJANUARY
POSTTRADINGYELLOWHORSE

Peterson11, 1983, Chairmanthe ofJanuary inaugurationDuring15.
from themissingrecords wereZah, reportedtribalcontainingboxes

Navajowas undertaken PolicebyA searchof the Chairman.offices
boxes.missingto locate theOfficers

BIA Offi-14,1983, a Law EnforcementBigman,RossJanuary16. On
documents, boxes withobservedmissingthe tribalcer, was aware ofwho

atfrom the Market Fort Defi-removedmarkings beingTribalNavajo J.D.
whoimmediately,He contacted PoliceNavajoa Ford Van.ance to 1977

records in the vanthereafter, boxes of tribaland discoveredshortlyarrived
identified asThese weretrading post.a freezer inside theas well as within
Building.Tribal Administrationfrom themissing Navajothose records

in the tradinga vaultboxes, Tribal officials discoveredIn thelocating
Dennisof arts and crafts. Defendanta amountcontaining largepost Jones
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informed the Tribal officials at the time that the arts and crafts were the
theof Nation.property Navajo

17. Several witnesses for the Nation testified thatNavajo sealing of the
securingvault and of the arts and crafts was necessary, because Tribal offi-

Yellowhorse,cials had knowledgeno about the Inc. contract with the
Navajo Bitsuie,Nation. There was ample evidence that Howard former
Director of Chapter knew aboutDevelopment, the contract and had
informed Colonel BenallieLarry of the DivisionNavajo of Public Safety.
Eric Eberhard stated that he have knownmight about the contract before

14,1983, but aJanuary got of the contract acopy daysfew later.
Sloan,Harry accountant,the testified that he was on the 1982 Zah Tran-

sition Team and explained about the contract and missing inventoryJones’
to Mr. Eberhard in seized,December 1982. At the time the vault was audi-

andtors of Sloan in theCompany were vault andoing ongoing inventory.
Mr. Sloan atexplained the time that there was a contract between the
Defendant and Therefore,the Nation.Navajo 14,1983,on JanuaryJones’
the Nation wasNavajo on notice that a contract existed between the
Defendant and the Nation. ANavajo few later haddays theyJones’

a copyreceived of the contract.
14,1983,18. On January Colonel Benallie then ordered the vault sealed

with and atape, temporary police guard was outside theplaced vault door
for two weeks. Since no security guard was at thepresent Fort Defiance

onTrading 14, 1983,Post January Colonel Benallie ordered thesealing
vault to ensure andsecurity the merchandiseprotecting from theft. For
protection and security vault,of the weresecurity guards posted using

Police OfficersNavajo to maintain 14,a 24-hour security from January
31,1983 to January 1983. This was done on a basis. Thetemporary

PoliceNavajo 31,1983vacated the premises on andJanuary Yellow-Jane
horse continued to the Market.operateJones J.D.

19. The vault was sealed. Defendants and Dennis were toldJane Jones
that no one could enter without of thepermission Navajo Nation. Mr. and
Mrs. were the only persons who knew the combination to the vault.Jones

20. Plaintiffs didwitnesses claim that defendants not to theobject seal-
vault,ofing the and that Dennis was andvery cooperative accom-Jones

fact,Inmodating. defendants were silent when orders were made to seal
and secure the vault.

21. closed,While the vault was the store of thegrocery portion trading
was stillpost foropen business. Defendant Yellowhorse neverJane Jones
thegave vault combination to Police or officials. The didNavajo notJones’

continue to hand,the arts and crafts Onoperate program. one no Tribal
official told them that the contractspecifically was terminated in January

hand,1983. On the other no one told the to continue the contract.Jones’
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05,1983APRIL AND CRAFTS BURGLARIZED—ARTS

On 4,1986,22. ofMonday night arts andApril crafts with a cost price
$261,077.75of were stolen from the vault at Fort Defiance ATrading Post.

oflarge quantity was taken injewelry away duffel andbags sacksgunny by
(Seethe burglars. oftestimony Urban;Russell on the amount of inventory

stolen, see Plaintiffs 111).Exhibits 61 and
(3)23. Three non-Indians were involved with the theft: Chauncey,John

Urban,Russell and Abraham Baldazon. have allThey confessed to the
burglary of the trading post. arrested,all haveThey been convicted and
sentenced topursuant plea bargains.

Urban, trial,24. Russell at voluntarily admitted that he and John
and Abraham BaldazonChauncey were for the break-inresponsible and

said,theft. He “we thestole and “it was a safejewelry” Defendantjob.”
Chauncey guaranteed them that the owners of the Fort DefianceJohn

Post inTrading would be at a basketball on theAlbuquerque game evening
04,1983,of April and the next early hoursmorning of 5th. Defen-April

dants, Yellowhorse and Dennis Jones, testified that were attheyJane Jones
ingamea basketball NewAlbuquerque, Mexico when the tookburglary

onplace 4th.April
Urban,25. According to Russell was aChauncey professionalJohn

who andburglar carefully set hisplanned up jobs to minimize the risk.
This was accomplished by obtaining inside information from beingsimply
able to visit andpersonally case the burglary targets. Such was the case at
the Yellowhorse Post. He wasTrading involved with several burglaries
before. Russell Urban testified that he had in numerous bur-participated
glaries with Chauncey, including one at Black Hat inTrading PostJohn
1980, theduring husband,time Yellowhorse and her former RussJane
Lingren, owned the Black Hat InTrading burglariesPost. withprevious

Chauncey, Urban testified that Chauncey ringwas the leader.alwaysJohn
26. The at the Yellowhorse Postburglary Trading was before-planned

hand Defendantby He the date for theChauncey. arranged burglary.John
He knew where the vault was. He the inside layoutknew of the vault.
Before the Defendantburglary a hole theChauncey punched throughJohn
cinder blockwall from the outside where the break-in would take place.

and all knew each other.burglars27. The defendants the confessed
He also knewChauncey.was married toChauncey formerly BettyJohn

and Dennis Russell Urban became acquaintedDefendants Jane Jones.
1980, in thewith and in when becameBetty Chauncey they engagedJohn
03,1983,Indian thenight burglary,business. On the beforejewelry April

Defendants, andJones, Chauncey, Betty Chaunceyand DennisJane John
in Albu-all at the Classic HotelRandy Zaragoza, stayedand her boyfriend

ChaunceyMexico. Classic show thatNew Hotel recordsquerque, John
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testi-31,1983. Betty Chaunceyrented at that hotel on Marchtwo rooms
31,30 oron MarchRandy Albuquerquefied and were inZaragozathat she

RandyChauncey,Classic records also show that1983. The Hotel John
03,Aprilat the hotel onand Dennis registeredandZaragoza, JonesJane

Aprilonalso at the Classic HotelChauncey testified she stayedBetty1983.
03,1983. (3) burglary,4th29,1983, Aprilthree after theOn weeksApril

Hotelat the ClassicZaragoza stayedandChauncey Randy againJohn
a3(a) 3(e)). As(See Exhibits thruto hotel records. Plaintiffsaccording

andbythere a the defendantsresult, conspiracyclaimed that wasplaintiff
theofthe and is insufficient evidencesteal arts crafts. Therethe toburglars

purported conspiracy.

WEAK SECURITY

4th used28. time of the the measureApril burglary, onlyAt the security
a alarmby sys-Yellowhorse was small portable sonaguardDefendant Jane

(2) thetem The alarm two beforepurchasedat was about weeksnight.
was on the Defendantsecurity duringNoburglary. guard duty burglary.

bythat security guardadmitted no was providedYellowhorseJane Jones
byher usedFebruary, securityafter the first week in 1983. The measures

not meansby adequate.defendants was any
Wauneka, that theexplainedNora former of theemployee Jones’

trading post.alarm could not be heard from outside thesonaguard system
4, 1983,She the the alarmfurther testified that on beforeApril burglary,

the officerset-off while a officer was outside andaccidently police passing
did stated the alarm sounded fornot Russell Urban thatrespond. only

Urban.)(Seeabout oftestimonyone minute. Russell
area,wall,29. that the the wasinvestigationThe reveals vault break-in

testi-blown a A crow bar also used. Russell Urbanby sledge hammer. was
fied that (sledgetold them beforehand that toolsChauncey burglaryJohn

bar) (east side)and the Forthammer crow were near the rear ofplaced
said,Post. knockedTrading easyDefiance Mr. Urban “It was an hit.” “We

(5)out cinder and wheresledgefive blocks with the hammer made a hole
(Seewe in testimonyentered.” Debris later found and outside the wall.was

of Investigator;Ross BIA also of theBigman, photographsCriminal see
area, 20).break-in Exhibits 19 andPlaintiffs

Callahan,30. aPat examination in wall construc-radiographic expert
tion and a structural of room atx-rayed the entire wall the vaultengineer,
the Fort Defiance Post in which the He con-Trading burglars entered.

walls,cluded kindthat there was no metal of theabsolutely any within
The oronly entirelycinderblocks. wall was constructed steelvault without

(See 88).metal reinforcement. Plaintiffs Exhibit
contract, XXXV(a)4 7,31. the defendantsUnder at andparagraph
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care andand be for theprotection, responsibleto maintainrequiredwere
crafts inventory.of the arts andsafekeeping

Nation was not aware of theNavajo specifically sonaguard32. The
lack of reinforced walls in the vault to the bur-alarm or thesystem prior

However, had notthe Nation was on notice that theNavajoglary. Jones
coverageinsurancerequirements, especiallywith several contractcomplied

forbondingand lack of fidelity employees.
insurance,inan witness the field of and Wil-Downey, expert33. Jack

salesman, forliam an insurance both testified thatTaylor, qualification
Navajofor insurance on one million dollars ofsecurity worthadequate

such as boltedrequire securityarts and crafts would measuresproper
safe,doors, covers, and an alarm as well asadequatewindow andsystem

Pichard, craftscabinets. Alton an Indian arts andjewelry expertlocked
dealer,and testified that these be deemedrequirements wouldappraiser

hein the Indian arts and crafts and thatindustry,the standard practice
on his Indian arts and craftscarried insurance business.always

NO INSURANCE COVERAGE

Yellowhorse,34. At no time the entire of the contract didduring period
Inc., (Seeever insure the arts and crafts Plaintiffs Exhibits 73Ainventory.

H). at XXXIIIthrough management clearly says:The contract paragraph

secure, for, expira-pay premiums keep“The contractor shall and in force until the
insuredperiodof this contract or renewal thereof. .. arts and crafts will beanytion

for at least the amount of their wholesale value.”

35. a block was sent to YellowhorseAlthough jeweler’s application Jane
onWilliam of Marsh and McClennan Insuranceby Taylor CompanyJones

23, 1982, to obtainMs. Yellowhorse claims she was unableSeptember
administra-duringinsurance. Tribal officials the MacDonaldAlthough

in for othertion did assist Defendant Yellowhorse applyingJane Jones
insurance, DefendantTaylorshe never William contactedapplied. Jane

and discussed the anrequirements filing applicationYellowhorse forJones
(See oftestimonyBlock Insurance. Plaintiffs Exhibit 82 andfor Jeweler’s

William T. Taylor).
36. Defendant Yellowhorse to the con-modifyattemptedJane Jones

05, 1983,havingtract the insurance waived. Onby requirement January
Council,the and Finance Committee of the Tribal insteadBudget Navajo

insurance, the con-changing merelyof the contract to waive reaffirmed
Iftract in its entirety, including requirements.the insurance and security

modi-the Nation ever intended to it haveNavajo waive insurance would
hand, contract tofied the contract. On the other from the of theentry

11, 1983, 06, 1983, did take affirmativeand the tribe notJanuary April
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Defendant Yel-thoughthe insurance clause. Evencoverageto enforcesteps
therequirement, Navajonever with the insurancecompliedlowhorse

Nation did not to terminate the contract until after theattempt formally
4,1983.ofburglary April

Defendant Yellowhorse claimed that no insurance com-37. JonesJane
would insure arts and crafts businesses on the Indian Reserva-pany Navajo

tion, because it was considered too and therefore it was torisky, impossible
the arts and crafts theobtain insurance on she administered forprogram

Nation. an in the insurance busi-Navajo Downey, expert brokeringJack
ness, testified that such insurance Indian arts andreadilywas available to

like bycrafts businesses the one run the Mr. testified thatDowneyJones.
this insurance was for to and includ-availability present many years prior
ing 1982.

38. DefendantClearly, Yellowhorse never had insuranceJane Jones
coverage, although she was to do so under theobligated contract. It was
her to for theresponsibility pay insurance.

SALE OF STOLEN ARTS AND CRAFTS

04,1983,on AprilMuch of the and other craft items stolenjewelry39.
$261,078were never recovered. Plaintiffs assert the lost amount initems to

(See 61, 5).value. Plaintiffspurchase Exhibit The F.B.I.page Agent,
Moffett,Charles recovered inor identified some items the ofpossession

Manuelita aWagner, retail seller of Indian injewelry Albuquerque, who
Bettyknew andChauncey from Ms. Chaun-regularly purchased jewelry

Mr. Moffett alsocey. recovered other items from a search uponwarrant
(See 2).Abraham Baldezon’s home. 1Plaintiffs Exhibit and Mr. Baldezon

was one of the burglars of the Yellowhorse Post.Trading Betty Chauncey
testified that didshe not contact law enforcement officials.

Russell Urban testified that he sold theBetty Chauncey jewelrysome of
stolen from the Yellowhorse She told himTrading recognizedPost. she the

and he confirmedjewelry where the items came She him thefrom. forpaid
shejewelry; never contacted law enforcement officials.

Ms. Wagner 9, (Plaintiffstestified at her 99),deposition, Page Exhibit
that Morris identified two bracelets and a innecklace her possessionJustin

work;as his that he said he had sold those items to the Fort Defiance Trad-
ing Post which was robbed. Ms. Wagner bought those items from Betty

inChauncey the summer of 1983. Morris’ testimony corroboratesJustin
Ms. Wagner’s Hedeposition. recognized the threeremaining items of

soldjewelry to Ms. Wagner by Betty He had notChauncey. sold the brace-
lets and himself,necklace to Ms. Wagner but recalled that the items he sold
the Tribe’sNavajo heavier;were becauseprogram special, he made them
that is with more silver.
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from Russell Urban was of needle-Betty Chauncey’s jewelry purchases
Morris did not make her owndesign. needlepoint jewelry. Bypoint Justin

admission, stolen from Urban. Its dis-Betty Chauncey purchased jewelry
unknown. The Morris that came intojewelry possessionisposition Justin

her after theWagner by Betty Chauncey shortlyof Manuelita was sold to
in Fort Defiance. testified that she hadburglary Betty Chauncey bought

the arts and crafts which was madejewelry program, byfrom Justin
Morris, however, there is no evidence to her claim. To the con-support

is solid from the records examinedprogram by Harrythere evidencetrary,
Sloan that all sales the were recorded on sales invoices as wellby program

in a ledger, Betty Chaunceyas and these records show that never purchased
easilymade Morris. Mr. Morris identified hisany jewelry by jewelryJustin

had Yellowhorse project,as items he made for the with a heav-specifically
weight.ier silver

INVENTORYOTHER MISSING

incident, and4th Sloanburglaryfrom the April40. andSeparate apart
05, 1983,shows that fromreport AugustauditcloseoutCompany’s

arts and crafts are unac-31,1982, $24,313.75 worth ofDecemberthrough
recount,found athroughweremissing inventorySome of thecounted for.

04,to themissing prior Aprilwere still$10,000 $12,000 inventoryofbut to
5, 3(b)(i)(4)).Exhibit 62 at item(See p.Plaintiffsburglary.1983

06,1983APRIL TERMINATETO—LETTER
YELLOWHORSE, INC., CONTRACT

06, 1983,41. Chairman Peterson Zah’s letter April purportsof to ter-
(Seemanagementminate the contract for the convenience of the Tribe. let-

termination, 91).Plaintiffs Exhibitter of

DISALLOWED COST REPAID TO ADMINISTRATION
(ANA)FOR NATIVE AMERICANS

Nation was to reimburseNavajo required42. Plaintiff ANA the
$261,078.00,loss from the as disallowed costs atburglary,amount of

wholesale value. The had bear theNavajo Nation to loss from its own
(Seebecause there was Plaintiffstreasury coverage.no insurance Exhibit

92,93,94, 95(a)).and95

CHECK WRITING SCHEME TO INDIVIDUAL NAVAJO
ARTISANS BEFORE THE APRIL 4TH BURGLARY

a checkthrough43. Plaintiff that defendants committed a fraudalleges
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contract,As a of the Defendantwriting managementscheme. part Jane
and maintained a account with the First Inter-specialYellowhorse opened

Bank, All defendants forstate New Mexico. advanced toGallup, payments
themanagement depositedthe of the contract were intooperation special

Defendants, Yel-agreement.That was of the contractpartaccount. Jane
Ann author-Maryand Yellowhorse wereJones, Betty Chauncey,lowhorse

checks for of arts and craftspayment pur-the accountsign specialized to
chased.

theduringof in the account at different timesmoneyWhatever amount
contract, Nation never tookmanagement Navajo possessionlife of the the

time, the let-the bank account at untilanycontrol ofregained specialnor
06,1983, the contract.was sent to terminateAprilter of

each other. There isclaims that defendants wrote checks to44. Plaintiff
however, suffi-this claim. The plaintiff presented,insufficient as toproof

Yellowhorse wrote checks fromthat Defendantcient evidence JonesJane
(5) names andindividuals whoseNavajobank account to fivespecialthe

and no voter regis-have no census numbersTheyaddresses are fictitious.
Allwith resided. ofthey supposedlytration records that wherecorrespond

certified letters the at theirby plaintiffwere sentpersonsthese fictitious
(See Plaintiffsand all were returned as unclaimedaddresspurported

98(1)). all “issued” checks98(a) thru These individuals wereExhibits
YellowhorseDefendantsigned by Jane Jones:

Mexico,Mentmore, NewA) Alice Mae of GeneralDouglas Delivery,
$645.00 30,1982;on December

$600.00Defiance, Arizona,B) 98,Bob Billie of Post Office Box Fort
30,1982;on December

Thoreau, Mexico,9, NewC) Peters Office BoxMaryRose of Post
$740.00 30,1982;on December

$152.00Ganado, Arizona, onD) Delivery,Frank of GeneralBegaye
31,1982;December

30,1982;$400.00E) DecemberIvan onKellywood,
however,fictitious persons;The two were notfollowing individuals

shows:checks them and evidenceprogramthere were issued to
to theA) any jewelryhis did not sellBegaye, by testimonyV. ownJim

a check30,1982, signhe receive oron December nor didprogram
Mr.a Yellowhorsebyfor sale on that date issued Jones.Jane

checkthe back of thetestified his was not onBegaye signature
examinee, Ronald(Plaintiffs 6)Exhibit documentexpertand the

1982,31,DecembertheonMetzger, signaturetestified that the
withbased on comparisoncheck was not Mr. Begaye’ssignature

of his truesamples signature.
theB) programhave sold tomightLouise testified that sheMorgan

made outon the check1982,in December signatureand that the
14), was not(Plaintiffs Exhibit30,to her on December 1982
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her, daughter.her Thebybut could have been madesigned by
in check with Ms.examiner thatexpert comparingdocument

dif-they signed bytestified that were twoMorgan’s signaturetrue
persons.ferent

that the checkstestimonyample expert45. Plaintiff has presented
theforged. Thougharepayees undoubtedlyto the above-namedissued

non-genuine,are it is unclear as to whopayeesof these fictitioussignatures
also as to which defen-checks as It is unclearsigned payees.theactually

checks,dants, althoughthe it is clear that Ms.forgedif any, actually Jones
(See of Rontestimony Metzger, expertthese checks as docu-payor.signed

examiner).ment
that Defendant46. Plaintiff further evidence Yellow-presented Jane

mother, $12,000Anna M. for of aTahy, purchase rughorse herJones, paid
$6,000. is that the issued was not signedworth There evidence checkonly

and Pichard.MetzgerAnna See of Ron AltonTahy. testimonyby

II. Procedural History

30,1984. First and sec-AprilPlaintiff filed its onoriginal complaint1.
Thereafter,amended were then filed. several pre-trialond complaints

andmotions, motions dismiss for sum-discovery toincluding requests,
were filed.mary judgment,

its case-in-begantrial in case with the plaintiff presenting2. The this
24,1986; a 1410, 1986, and on March total offinishingMarchchief on

days.
case-in-chief, Counsel,After its the Robertplaintiff3. presented Jones’

Wilson, to the entire case.orally moved dismissJ.
file and aThis court the defendants leave to a written motionallowed

arequest,After several extensions their defendants fileduponbrief.
07, 1986. briefresponsiveto dismiss and brief on PlaintiffsAprilmotion

22, 1986.Aprilthe to dismiss was filed onmotionopposing
Yellowhorse,Defendants, Chauncey and Ann did file aMary notBetty

16,to until 1986. Plaintiff filed a onApril response Aprilmotion dismiss
1986,03,set to on with25, This matter was resume written1986. June

all parties.notice toand proper
03, 1986,hearing,On the of the scheduled Defen-morning4. June

dants, and their Counsel RobertJones,Yellowhorse and DennisJonesJane
todid not Daniel who was allowed enter asappear. Deschinny,WilsonJ.

Mr.beginningco-counsel with Wilson at the of the trial appeared.Robert
03, 1986,toWilson filed a written motion vacate the Thehearing.June

time tes-plaintiffsmotion for additional to the overallrequested duplicate
defense. the finishedplaintiffand thus an Sincetimony prepare adequate
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24,1986,its case on March (60)defendants had sixty todays duplicate the
and atapes prepare defense. The courtcomplete denied such a last minute

not, however,Defendantsrequest. were denied a to theright duplicate
tapes. This defendants’ permissioncourt togranted duplicate the tapes of
the entire But aproceeding. request for additional time to aprepare
defense offeredsimply legitimateno reason to further delay the 3rdJune
trial date.

The case was scheduled 03,1986,to reconvenefor trial on to allowJune
defendants counsels,to their case.present Only Defendants’ Yellow-John
horse and Daniel Deschinny, appeared 03,on 1986. Mr. DeschinnyJune
respectfully requested case,this court to allow him to withdraw from the

client,because he stated that his Dennis had himJones, ordered not to
court,beforeappear so,this and that if he did he was Mr. Deschinnyfired.

was allowed to withdraw as co-counsel of record for Defendants andJane
Dennis The trial was 04,1986,continued to to allwith noticeJones. June
parties. 4th,On this court deliveredits oral decision theon motion toJune
dismiss in court.open Defendants,While other andBetty Chauncey Mary
Ann Yellowhorse,appeared counsel,theirthrough legal Defendants Jane

Jones,'Yellowhorse Dennis and their attorney Robert WilsonJones J.
refuseddeliberately to appear. They defense,never presented their despite

an advance (29)notice of twenty-nine days, almost theplus yearstwo from
date the complaint was filed.

5. When plaintiff ended its 26th,case on March the defendants had
(60)sixty days, which is indeed timeample to a defense.prepare

6. Regarding failing Defendants,to ofappear YellowhorseJane Jones
and Jones,Dennis and their aattorney, written notice the 3 trialof June
date was properly given by this court to all thus defen-parties, allowing

(29)dants twenty-nine to adays prepare defense.
7. On 3rd, at the court, Lui,instruction of this Violet A.R Associ-June

ate Attorney to the Solicitor of the Nation,Courts of the Navajo per-
Wilson,sonally Counsel,the of Defendant’stelephoned office Robert J.

and left a himmessage for that the 3rd trial date would be continuedJune
04, notice,to 1986. this neither Mr. Wilson nor hisDespite expressJune

4th hearing.clients for theappeared June
8. Pursuant to the Act,1968 Indian Civil Rights Defendants andJane

Dennis right to andappear their casepresent have been judiciouslyJones’
protected by this court.

04, 1983,9. On this court ruledorally on defendants’ motion toJune
dismiss, which grantedwas in andpart denied in part. The ruling to each

(4)of the four counts is summarized at the ofbeginning each count in the
following opinion. The court allowed the plaintiff IV,to change Count to
a claim for negligence, to conform with the evidencepresented.
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tofor defendantsbymotion reconsideration was requestedNo10.
It stands asthe 4th decision. ORDERED.modify June

atdid not in the proceedingChauncey11. Defendant participateJohn
andis clear he was with a complaintThe record that servedproperlyall.

Abefore trial date. default is enteredbywell the judgmentsummons
Chauncey.Defendantagainst John

Wilson, filedCounsel,12. Defendants and Dennis RobertJane Jones’ J.
court,an for writs of and thisprohibition againstmandamusapplication

onsummarily dismissed the Courtby Supremewhich was NationNavajo
06,1986, for to for ina-allege legal groundsfailure for the writs andJune

Courts,of Counsel Robert Wilson to inbility practice TribalNavajoJ.
fromwhile suspended practice.

III. Issues

1986,19,the amended DecemberPlaintiff filed second oncomplaint
Bail-I: Breach Contract. II:of four counts. Count Countconsisting of

amendedNegligence.Conversion. Count III: Count IV: Conversionment/
to negligence.

be(4) willIn of the evidence each of the four countspresented,view
will be in theseTheyexamined addressed terms of issues:separately.

NavajoDidI: defendants breach their contract with theCOUNT
to offailing systemfor maintain insurance and adequate securityNation

crafts inventory?the arts and
II: Did breach their as bailees notduty by provid-COUNT defendants

and in a and secureinventoryinsurance and the arts crafts safeing keeping
thatin the so it could be saidburglaryDid defendantsplace? participate

and use?to convert the arts crafts theirthey conspired to
law of careIII: Did breach their common dutyCOUNT the defendants

theand forfailing securityto reasonable insuranceby providetoplaintiff
crafts,inarts and their possession?

Defendants, Jones, Chauncey,Yellowhorse BettyIV: DidCOUNT Jane
account,Yellowhorse, the bank trans-specialhandle checkAnnMaryand

inactions, negligentthe Plaintiff Nation aNavajoand monies of the
manner?

OpinionIV.

I: Breach of ContractCount
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I: DIDISSUE DEFENDANTS AND DENNIS ACTINGJANE JONES
YELLOWHORSE,AS AGENTS FOR INC. BREACH THEIR

CONTRACT WITH THE NATION FOR FAILING TONAVAJO
MAINTAIN INSURANCE AND ADEQUATE SECURITY SYSTEM

THEOF ARTS AND CRAFTS INVENTORY?

A. The claim and Dennisagainst the period AugustJane Jones for of
14,1982 through January 1983.

The evidence presented inby plaintiff their case-in-chief is sufficient to
the breach of Defendants,contract claim in Count Isupport against Yel-

lowhorse, andInc. and Dennis Jones, 1982,for the period August, toJane
14,January 1983. Plaintiffs also presented sufficient evidence to show a

Defendants,loss of inventory by Yellowhorse, Inc., and Dennis Jones,Jane
of the arts and craftsplaintiffs program theduring ofperiod August,
1982, 11, 1983,Januaryto and that said defendants were responsible for

inventorythe loss. The motion to dismiss on this claim was therefore
DENIED.

contract,In an action afor breach of the whoparty suffers from the non-
of theperformance contract may recover compensatory ifdamages these

elements are proven:

1. The parties who breached the contract have a dutycontractual to per-
contract;form the

2. The breaching failedparty to a contractualperform obligation, and
3. The non-breaching suffers aparty loss as a result of the breach.

There is no breach of contract where the whoparty allegedly breached
excuseproves legal for failure to perform.

case,In the present the audit of Sloanreport and Company shows miss-
ing $10,000.00worthinventory $12,000.00to at endthe of the initial con-

31,tract on December 1982. Defendant Yellowhorse enteredJane Jones
into a contract with the Plaintiff NationNavajo 2,for the period August
1982, 31,1982, laterto December extended to 31,1983.December She was

torequired purchase insurance for the atinventory wholesale value until
the contract or wasexpired renewed. The defendant was further required
to maintain adequate inventory control and security system for the period
of the contract. The maintenance of inventory control requiredalso the

books,defendant to records, documents,maintain and accounting proce-
dures and sufficientpractices to reflect all cost ofproperly whatever nature
incurred in the performance of the contract (Seeand current inventory.

8, 12, 8).Plaintiffs Exhibit itemp.
There is ample evidence that Defendant Yellowhorse neverJane Jones

withcomplied specified torequirements secure and maintain orinventory
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and toproceduresto maintain records sufficient reflect all costsproperly
in his testimonyand Sloan indicated that there was neverinventory. Harry

of inventoryan maintenance records and control Yel-adequate practices by
lowhorse, records wereInc. He further testified that not maintainedbeing
in a manner and bookkeepingthat the was maintainedtimely poorly

the Defendantthroughout the of contract. Yellowhorseperiod Jane Jones
had a the contract failed to do so.to fulfill andduty

failed with thecomplyYellowhorse toBecause Defendant Jane Jones
insurefailingthere a breach of contract for towasrequirements,contract

and throughmaintain controlinventory security systemand toinventory,
that the of14,1983. missing inventoryThis court also concludesJanuary

an$12,000, a the defendants’ to maintain$10,000 failingwas result ofto
to insure the assecurity failing inventoryand andsystem,controlinventory

breach,As a ofrequired consequencecontract. defendants’ Plaintiffby
$10,000 $12,000.asuffered loss toNation ofNavajo

Yellowhorse,also Defendantexpressly requiredThe contract Inc. to pur-
thatargued getat wholesale She she was unable toinsurance value.chase

The Tribalof officials knew of thisfor the the contract.periodinsurance
never If the Tribal officialsperformance.andrequirement yet compelled

terms,to didand failed enforce its lackrequirementknew of the insurance
was Themean the insurance waived? Not so.requirementenforcementof

fact,at time. Inrequirement anynever waived the insuranceNationNavajo
renewed, and Finance Committee of theBudgetwas thethe contractwhen

Council, 05,1983, reaffirmed thebyon resolutionNavajo JanuaryTribal
(Seesecurity.insurance and Plain-contract, including requirementthe for

74).Exhibittiffs
well the contractunderstoodThe YellowhorseDefendant Jane Jones

Indian artssellingan in andexperienced buyingdealerBeingprovisions.
(20) requirements maintainingknew the oftwenty years,and crafts for she

insurance, and contract she had to fulfillBycontrol.security inventorythe
doShe did not so.those duties.

the amount of this findsRegarding missing inventory, court wasplaintiff
$11,000.00. $10,000damaged in the amount of The thatplaintiff proved

$12,000 hand,defendant,is Theinventory missing.to of on the other
offered no to ascertain how much was lost.help

This the that isagrees “only certaintycourt with reasonableplaintiff
factto the and cause of to a but “the amountrequired” prove injury party,

shown,theirof once cause and fact are need not be withdamage, proved
DAMAGES,2ndcertainty.”the same of 22 at 42.degree §23Am.Jur.

ifThere bar to or is not estab-recovery certaintyis no absolute exactness
calculations, Therefore,lished mathematic Id. at 42. this courtthrough

awards miss-damages based on the wholesale value ofplaintiff plaintiffs
ing 31,to December The isinventory prior damages1986. amount of
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31,$16,500.00 interest at 10% from December 1982.prejudgmentplus
$11,000;$1.5(This missingis x the cost of thepricewholesale value

Pichard, 64).See the formula Alton Plaintiffs Exhibitinventory. given by
(1982),et. al v. I. 3 R. 200 left the ofBryant Mary Bryant, questionNav.

in andNavajo open, guidance byinterest the courtsprejudgment provided
“the better rule is interest should be andstating, allegedthat prejudgment

Nation, indemanded in the Id. at 201. Plaintiff thecomplaint.” Navajo
case,instant did and demand interest at the rate ofplead prejudgment

This will the that an award of prejudgment10%. court follow principle
interest, court,if is in the sound discretion of the trial and awardpled,

interest, because it can be measured with reasonableprejudgment
22 Am. 2d TheDAMAGES measurement of theaccuracy. §184.Jur

interest should be from the date of lossprejudgment plaintiff,to which was
14, 1983,determined to be at least as of as testified toJanuary by Harry

$loan, However, defendants,to the time of verdict. in fairness to the time
will be deemed to be the date this court deniedof verdict defendants’
dismiss, 04,1986.which wasmotion to June

Therefore the for interest is calculated as follows:remedy prejudgment

= =$16,500 $1,650.00 $4.52 xby days per day days10% of divided 365 1260
=(from 14,1983 04,1986) $5,650January plaintiffto a total of due the inJune

$16,500.interest theprejudgment plus

asB. The contract and Dennisagainstclaim breach Jonesfor of Jane
Yellowhorse, the periodInc.agents offor for

06,14, 1983, Aprilto 1983January
There is not breachsufficient evidence to of contractsupport plaintiffs

inclaims Count I Defendants and Dennis as foragainst agentsJane Jones
Yellowhorse,Inc., 14,1983,the the timeJanuaryfor of to of the bur-period

04, 14,Onat Fort Defiance Post on 1983.glary Trading April January
1983, the Nation control of the vaultNavajo regained by takingpossession
from which the arts and stolen. The motion to dismiss wascrafts were
therefore GRANTED.

be fair to the notbyChairman Zah’s intentions toDespite Jones’
06, 1983,to terminate the until the actions ofattempting Aprilcontract

14,1983, in andsealing guardingTribal officials on the vaultJanuarythe
the and are ofcontaining regaining pos-arts crafts for actionsprotection

the had effect of terminat-legalsession and control of vault. These acts the
Tribal of the con-ing knowledge existingthe contract. The officials had

Bitsui, Director Chaptertract this incident. Howard former ofduring
contract, Tribalabout the informed the officialsDevelopment, knowing

Therefore,about the contract. there is no liability.
inofimpossibility performance,The defendants have raised the issue of

continuouslythat Defendants and Dennis were unable to per-JonesJane
14,1983. This issue need not be addressedJanuaryform the contract after



251

1983,14, whichJanuary legallythe terminated oncontract wasbecause
and Dennis from further performance.Defendantsexcused Jane Jones

Bettycontract YellowhorseagainstThe claim breachC. Defendantsofof
Maryand Ann Yellowhorse.

I;Count motion toof contract as to the dismissof breachclaimThe
AnnChauncey MaryYellowhorse and Yellow-BettyDefendantsagainst

andBetty Chaunceywas GRANTED. Defendants Yellowhorsehorse
to ThisAnn were never the contract. claimpartiesYellowhorseMary

does to them.applytherefore not

II: Tort: Bailment/ ConversionCount

ASTHEIR DUTY BAILEESII: DID DEFENDANTS BREACHISSUE
TOAND BYFAILING KEEPBYNOT INSURANCEPROVIDING

AND PLACE?DIDTHE ARTS IN A SAFE SECUREAND CRAFTS
THE BURGLARYSO ITDEFENDANTS PARTICIPATEIN COULD

TO THE ARTSBE SAIDTHAT THEY CONSPIRED CONVERT AND
CRAFTS TO THEIR USE?

and DennisagainstA. The bailmentclaim JonesDefendantsfor Jane
1982, 14, 1983.August through Janaurythe period offor

ato show breach ofpresented by plaintiffis sufficient evidenceThere
II and Dennisagainstin Count Defendantsbailment contract JonesJane

11,1983. dis-1982, The motion toAugust, through Januaryfor the period
miss this of claim was DENIED.part the

inBailment its sense theordinary legal deliverymeans of personal prop-
inone to another trust for a with a con-erty by person specific purpose,

tract, executed,or that the trust shall be and theexpress implied, faithfully
dulyreturned or accounted for when the isproperty special purpose

or until the it. rule that thegeneralbailor reclaims Theaccomplished, kept
contract,assent of both is a orexpressbefore eitherparties necessary

fact,in into caseimplied can come existence is to theapplicable ordinary
a contract ofof bailment.

case,instantIn the this court finds a between thethat bailment contract
managementand arose arts craftsdefendants the andplaintiff through

contract, and of theupon receiptthe monies the fromby plain-defendants
Yellowhorse,tiff. The receipt of Inc. anmoney by expressconstituted

agreement by defendants to become of the crafts inventorybailee arts and
also agreementfor The bailment included an defendants toplaintiff. by

insurance and to the arts and crafts in a safe andkeep inventoryprovide
secure marketed orplace until returned to termination ofplaintiff upon



252

the bailment contract. The bailment arrangement between the parties
created a duty of care on the ofpart defendants to careprovide reasonable
for andthe arts crafts merchandise.

finds liability against Yellowhorse, Inc.,This court Defendant for
breach of bailment contract for the 1982,period August through January
14, 1983, for returnfailing to the bailed arts and crafts or itsinventory
equivalent value in to themoney plaintiff; the damages to are theplaintiff
wholesale value of the missing Theinventory. plaintiff was in thedamaged

$16,500.00, value,amount of the wholesale calculated by multiplying 1.5
$11,000.00;times the cost of theprice (Seemissing inventory. the formula

given Pichard,by Alton 64).Plaintiffs Exhibit

B. The claim breach bailment andagainst Dennisof of Defendant Jane
14, 1983, 06,the period toJanuary April 1983.Jones for

crafts,and onBecause the Nation took of the artsNavajo possession
14,1983, Defendantsbythere was no breach of bailment contractJanuary

claim wasThe motion to dismiss on this of thepartand DennisJane Jones.
GRANTED.

vault, toNavajo guardsthe of the PoliceAgain, sealing placingact of
and verbalinventory givingmaintain and of thesecurity protection

the vaultand Dennis not to enterinstruction to Defendants JonesJane
officials,from tribal are acts of regaining posses-without prior permission

arts and crafts These actions thus termi-inventory.sion and control of the
Defendantsnated the bailment contract between the andexisting plaintiff

'Yellowhorse,Inc.Jones, agentsand Dennis as forJane
ofThe that the Nation did notplaintiff argued Navajo regain possession

1983,14,the Defendant Yellow-Januaryarts and crafts on because Jane
officials, didhorse the vault combination to Tribal norgavenever upJones

the take the bank until theplaintiff purportedcontrol of accountspecial
that, if06,1983. eventermination of the contract on The court holdsApril

true, andare defendants were no inplaintiffs allegations longer possession
14,1983.control the Januaryof arts and crafts as bailee after

C. The claim Defendants,conversion and Dennisagainst Jones,for Jane
Maryand Ann Yellowhorse

There is also not sufficient evidence of conversion in Count II against
Defendants, AnnJones, Jones,Yellowhorse Dennis and Yellow-MaryJane
horse. As to this claim the motion to dismiss is GRANTED.

A hisconversion takes when a takes of another forplace person property
or her use the intent thepermanently deprivingown or benefit with of
owner of such property.

to theby priorThe further asserts circumstantial evidence thatplaintiff
Defendants,04, Jones,the and Dennis and1983April burglary, Jane
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to artsYellowhorse,Ann with other defendants steal theconspiredMary
at theOne of the sessions tooksupposedly placeand crafts. pre-planning

Mexico, meetingin New involved aClassic Hotel whichAlbuquerque,
Defendants, Chaun-Jones, Chauncey, Bettyand Dennisamong Jane John

insuffi-true,if evidenceEven this were the wasRandy Zaragoza.andcey
conspiracy.a claim for conversion based uponcient to prove

D. claimThe conversion andagainst Betty Chaunceyfor Defendants
Chauncey.John

has sufficient a cause ofpresentedPlaintiff evidence to sustain of action
Theandagainst Betty Chauncey.conversion Defendants Chauncey John

isto dismiss therefore DENIED.motion
Rus-BettyDefendant fromChauncey purchased jewelry burglarstolen

She also stolen burglarysell Urban. sold other from the 4thjewelry April
Wagner,Manuelita retail seller ofto the Indian Mr. Urban testifiedjewelry.

Bettythat he sold he from theChauncey jewelry steal Yellowhorsehelped
PagePost. Ms. at 9 of that sheTrading Wagner, her testifieddeposition,

(2) (1)frombought Betty Chauncey two and one necklace.bracelets Justin
Morris items fromrecognized three of the that hadWagner purchasedMs.

as theChauncey,Ms. ones he had sold to Post beforeTradingYellowhorse
This evidence shows tookburglary. clearly Chauncey knowinglythat Ms.

of the Nation intent toproperty Navajo permanentlystolen with the
thedeprive plaintiff ownership.of

stoleConcerning Chauncey,Defendant there is no that hequestionJohn
$261,077.75 Tradingarts and crafts at Fortthe valued from the Defiance

04,on 1983. He confessed for the break-inApril being responsiblePost
is that toand theft. There evidence he made all theample necessary plans

$261,077.75carry out the He has therefore the worthburglary. converted
goods permanentlyof for his use and benefit the intent toown with

the plaintiff ownership.ofdeprive
finds liableBettyThis court Defendants andChauncey ChaunceyJohn

payof the Defendant mustinventory. Chaunceyfor conversion lost John
=261,077.75xthe Nation in amount of 1.5Navajo $391,616.62plusthe

However,in $1,000,000.00.amount of it is unclearpunitive damages the
Chaunceyas to how much of the stolen items were sold Defendantby Betty

did leastBettyher after the receive atprofit burglary. Chaunceyfor
$200.00 Ms. sold to Yellow-from for that Mr. Morris theWagner jewelry

Post, (See04, PlaintiffsTradinghorse which was stolen on 1983.April
“4(a)” “99”). stated,and “only certaintyExhibit As reasonablepreviously

to fact and to a but “therequired” prove injury party,is the cause of
needdamage provedof once their cause and fact are shown not beamount

42.22 2d DAMAGES atdegree certainty.”the same ofwith §23Am.Jur.
evidence,no evidence to rebut so thisBetty Chauncey presented plaintiffs
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it$200.00 of the and thatprice jewelry,as the costrecognizecourt will
$300.00, Pichardthe formulationusingfor retail value ofwould have sold

$200.00 x 1.5.of
et. al.per Bryant,interestwill allow plaintiff prejudgmentThis court

= $30.00$300.00 divided 365byas follows: 10% ofsupra, calculated
== 04,1986)04,1983 a$.08 toX 1156per day days (Aprildays June

inChauncey prejudgmentBetty$95.00 is due the fromplaintifftotal of
$300.00.theinterest plus

agrees damages-areThis court with that allowedplaintiff punitive by
Statute in thisNavajo governs awardingcase. 7 N.T.C. Section 701 of judg­

(b)by Navajoment the Tribal Courts. Section of this Statute allows for
damagesadditional to a where a defendant hasplaintiff deliberately

damages.inflicted the This is to the ofinjury. analogous concept punitive
Tribe, al., (1979),al. NavajoIn Keeswood et. v. et. R. 46 the Navajo2 Nav.

recognized damages,Court of the of a toAppeals right plaintiff punitive
inalthough that case were not awarded because of the absence of evi­they

dence of actual malice.
The act of inBetty Chauncey, stolen from Russell Urbanbuying jewelry

Nation,shewhich knew to thebelonged sellingand then other sto-Navajo
04,1983,len from the andjewelry April burglary money,the werekeeping

deliberately and meant to the of itswillfully deprive Navajo prop-Nation
wilfull,malicious,Her actions were anderty. outrageous entitling plaintiff

damages.to Punitive are awarded to the Plaintiffpunitive damages Navajo
against $10,000.00.Nation Betty in the amount ofChauncey

Count III: Tort: Negligence

ISSUE III: DID THE AND DENNISDEFENDANTS JANE JONES
BREACH THEIR COMMON LAWDUTY OF CARE TO PLAINTIFF

BYFAILING TO PROVIDE REASONABLE SECURITY AND
INSURANCE FOR THE ARTS AND CRAFTS IN THEIR

POSSESSION?

A. The claim negligence against and Dennisof Defendants Jane Jones.
There III,is sufficient negligenceevidence in Count to a offindingshow

insurance,andby Dennis in not ade-securing providingnorJane Jones
on andquate security plaintiffs arts and crafts as is reasonable in the arts

crafts Such inindustry. failure resulted in a loss of plaintiffs property
However,1983.April, below,as finds that the Navajodiscussed the court

taken,Nation could have theand had a to take action forduty protective
reconsideration,arts and crafts in 1983. the motion to dis-January Upon

IIImiss as to Count is therefore GRANTED.
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byset forthcase, negligenceTo elements ofin this theseprove negligence
1967), are:(9th Cir.U.S.,v. F. 2d 714plaintiff,the from Robinson 382

1. The defendant has a to the from the ofduty protect plaintiff injury
the plaintiff complains;which

Defendant fails that andperform duty;2. to
3. Such failure causedproximately plaintiff damage.

The in the case thatplaintiff present argued defendants owed a ofduty
outarisingcare of the contract to the toplaintiff provide insurance and
the This is infor tribe’s reasonable thesecurity property. Navajo Arts and

Pichard,Crafts as testified to Alton aindustry, by long time Indian andarts
Acrafts dealer. breach of that of care theduty by defendants would have

the ifbeen cause of the the contract hadproximate damage not been termi-
14,from January terminated,nated 1983. Since the contract was there is

to that theargueno basis failure to have insurance or adequate security was
Instead,the cause of the loss ofproximate inventory. the proximate cause

the Navajowas Nation’s failure to take the arts and crafts to a more secured
or to obtain insurancevault for valuable Tribal property.

is correctPlaintiff that the of reasonable careduty byowed defendants to
standard,is not one of reasonable but the standardplaintiff applicable to

trade,defendants inthe the where a haddefendant held himself or herself
to be andexperiencedout trained. Powder Horn Inc.Nursery, v. Soil and

Inc.,Laboratory, 78, 582, 1978. Thus,Plant 119Ariz. 579 P. 2d the stan­
of care must ifplaintiffdard the defendant had aprove, to theduty plain­

tiff, is that which is inreasonable the arts and crafts trade.
Plaintiff further contends that the standard of care in the arts and crafts

includesindustry maintaining insurance on arts and crafts and rea-taking
Pichard,sonable security measures. Alton plaintiffs appraiser of arts and

crafts, being in Arts and Craftsexperienced Navajo for 35 testifiedyears,
he a trading postthat owned for 25 Mr. Pichard testifiedyears. that the

practicecommon for Indian was tosecuring jewelry store the in anjewelry
all metal vault. He also stated that he had carried an insurance policy to

loss. Numerous withprotect any trading posts large amount of arts and
reservations,crafts, the Reservation and other forNavajo many yearson

insuredwere so as there were window and along adequate coverings dead
doors;bolt lock on showcases were locked and an adequate security sys-

1983,tem installed. In and there for Indiancoverage1982 was Arts and
Crafts which Yellowhorse for theprograms, operated NavajoJane Jones

market,Insurance market for such was a looseprograms meaningNation.
(Seeinsurance was available. of witness intestimony Downey, expertJack

broker). facts,insurance It is clear from the and Dennis did notJane Jones
systemmaintain there was no or alarmproper security; security guard
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tradingthe outside of the Thepost.heard from wall to thecould bewhich
simply inadequate.cinder blocks wasofconsistingvault

in their care ofwere negligentcourt is of the that theopinionThis Jones’
However, isin of it also thetrading post.the arts and crafts the vault their

in tonegligent failingof court the Nation wasNavajothis thatopinion
14,1983. Which should takeJanuary partymeasures afterprotectivetake

The court forburglary?the from the looks guidancefor lossresponsibility
Court, Honorable Tomof this same District Tso presid-another opinionto

care the Government must usedegree Navajowhich defined what ofing,
of theproperty Navajo people:for

people,the an asset alldealing property Navajo. are with the of which. .We
greatestthe andgovernmental respectadministrations must treat withNavajo

(Window Rock D. 1983).Nation,Navajo 4 R. 159 Ct.care,.. .Tomev. Nav.

that the admissible evidence estab-onlyThis court must conclude all of
aJones’,and of the whichpoor judgment management supportslishes the

14,toprior Januarytheir caused the losses 1983.finding negligencethat
However, government, Navajoand the theNavajoas between the Jones’

06, 1983,Aprilfrom that date to was anegligence supersedingNation’s
the from the burglary.cause of loss

against Betty Chauncey MaryThe claim andnegligenceB. of Defendants
Ann Yellowhorse.

III, motion to dismiss againstThe as to Count thenegligenceclaim of
Yellowhorse, GRANTED.Defendants, and Ann wasMaryBetty Chauncey

Yellowhorse,Ann are notDefendants, andChauncey MaryBettySince
of to to reasonable andduty plaintiff provide securityvested with the care

crafts, IIIarts claim under Countnegligenceinsurance of the and the of
not to them.applydoes

NegligenceCount IV: Tort:

JONES,ISSUE DID YELLOWHORSEIV: DEFENDANTS JANE
CHAUNCEY, ANN HANDLEBETTY AND MARY YELLOWHORSE

ANDACCOUNT, TRANSACTIONSTHE SPECIAL BANK CHECK
THE OF THE NATIONMONIES NAVAJO

IN A NEGLIGENT MANNER?

BettyJones,YellowhorseA. The claim against Defendants,offraud Jane
Brooks.and Ann YellowhorseChauncey Mary

a findingThere is IV to ofsupportnot sufficient evidence on Count
IV, tofraud as to on but there is sufficient evidenceany defendants Count
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Defendants, Jones,negligence againsta claim for Yellowhorsesupport Jane
was,Ann inand Brooks Count IV. Plaintiff there-Chauncey MaryBetty

itsfore, allowed to amend to conform with the evidencecomplaint pre-
sented The to dismiss as to Count IV thesenegligence. againston motion
defendants DENIED.was

Defendants, Jones,Based the Court’s Yellowhorseupon findings, Jane
Yellowhorse,AnnMary signand were authorized toBetty Chauncey,

Bank,from a bank account with the First Interstatespecial Gallup,checks
The grossNew Mexico. evidence shows of theplaintiffs mishandling spe-

cial thebelonged Navajoaccount monies which to Nation. Checks were
addresses,individuals fictitious names andNavajowritten to with and

Furthermore, Anna M. the mother offorged signatures. Tahy,cashed with
Yellowhorse, $6,000.00and Ann was for aBetty Mary overpaid rugJane,

$6,000.00;which should have cost Anna M. wasonly Tahy paid
$12,000.00. The defendants had a ofclearly duty care to the Navajo
Nation to the bankspecialtake care of account. failed inThey to do so a
gross and reckless manner.

Defendants,The court finds Jones,Yellowhorse Betty ChaunceyJane
Yellowhorse,and Ann inMary negligent the of thehandling plaintiffs

Theyin the bank account. are andmoney special individually, jointly
$18,615.00,Nation in the amountNavajoliable to ofseverally plaintiff

$5,895.60 interest, $50,000 inin andplus prejudgment punitive damages.

Order

Pursuant to the above opinion, it is ordered,therefore adjudged and
decreed that:

I,A. On Count Breach Claim, Yellowhorse,of Contract Inc. is liable for
damages to the Plaintiff Nation inNavajo the amount $16,500.00,of plus
prejudgment $5,650.00.interest of It is the Court’s opinion that Yel-Jane
lowhorse Jones, aka Lingren, and Dennis are not individuallyJane Jones
liable for these baseddamages upon the pleadings and evidence presented.

II,B. On Count Breach Contract,of Bailment Yellowhorse, Inc. is liable
for to thedamages Plaintiff inNavajo Nation the $16,500.00,amount of

$5,650.00.plus prejudgment interest of Yellowhorse andJane Jones
Dennis are not individually liable for these damages based theuponJones

and evidencepleadings presented.
II,C. On Count Conversion,andConspiracy isChauncey liableJohn

for to thedamages Plaintiff inNavajo Nation the $391,616.62,amount of
$1,000,000.00.plus punitive damages of

II,On Conversion,D. Count Conspiracy and Yellowhorse,Betty aka
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Plain-to thedamagesLou is liable forBetty Beasley,akaChauncey,Betty
$300.00, $95.00 in prejudgmenttiff Nation in the amount of plusNavajo

$10,000.00 ininterest, damages.punitiveand
III, all defendants.againstwas dismissedNegligence,E. Count

Defendants, Jones,IV, YellowhorseNegligence,F. CountOn Jane
MaryYellowhorse, aka Lou andChauncey, Beasley,Betty BettyakaBetty

Yellowhorse, andBrooks, individually, jointlyAnn aka Ann areMary
$18,615.00,to in the ofNavajo plusliable Plaintiff Nation amountseverally

$5,895.60 $50,000.00 damages.in interest and inprejudgment punitive
fees.attorney’stheir court costs andG. Each is to bear ownparty
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In the ofMatter the Estate of:
WilliamAlTsosie.

28, 1987AprilDecided

OPINION

Yazzie,Robert District Court Judge.Before

Fete,Esq., Rock,Samuel Window the L.MaryArizona for Plaintiff
Battles,Tsosie; William Esq., Tempe, theArizona for Defendant

Tsosie; Tsosie,Edward Leonard Esq., Crownpoint, New Mexicofor
Tsosie,Minors; Tsosie,Melisa Tsosieand Leona Arlene se.pro

Yazzie,Opinion delivered by District Court Judge.

ofStatement Facts

1. This a probateis Estate A1proceeding involvingthe of William Tsosie
(aka Tsosie),Leonard hereinafter “decedent”. He died without a will on

22,1985, Defiance,September PHS Indian FortHospital,at Arizona.
death,2. At the time of his decedent was a resident of the IndianNavajo
Rock,atReservation Window Arizona.

3. Distribution of decedent’s Insurance is the soleproceeds dispute
the in thisamong claimants case.

4. for Utility Authority,Decedent worked Tribal hereinafterNavajo
26,“NTUA,” 1978, 22,death,from the hisMay Septemberto time of

1985.
NTUA,5. While with decedent had a term life insur-employed group

13657,ance No. from the National Life Insurance Com-policy, Republic
andpany, he maintained this through NTUA,his hepolicy employer, until

died.
6. Decedent named his following asrelatives beneficiaries on lifehis

insurance policy:
(a) Arlene A. Tsosiewas 26,1978.named as beneficiary on SheMay

was identified as decedent’s wife on the Her waspolicy. name however
26,asremoved beneficiary Aprilon 1983.

261
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father,Tsosie, was addednatural(b) Edward decedent’sDefendant
22,1983.a beneficiary Aprilas on

added as benefici-Tsosie, minor was(c) daughter,decedent’sMelissa
26,1978.Mayary on

added as benefici-Tsosie, was(d) daughter,decedent’s minorLeona
6,1983ary on April

benefici-added asTsosie, daughter,decedent’s minor was(e) Valerie
23,1984.Octoberary on

indi-above-namedeath, decedent maintained theAt the time of his7.
hisentitled to receiveviduals, Tsosie, as his beneficiariesArleneexcept

policylifein shares. Decedent carried a insuranceequalinsurance benefits
$60,000.00a face cash value ofwith

died, Life Insurance CompanyNationalRepublic8. After decedent
followingthe sums:the beneficiariespaid

1986,on of$15,000.00 Februaryto Tsosie 5(a) paidwas Edward
$3,075.22 for funeralCope Mortuary expenses.which was topaid

(b) $15,000.00 Tsosie behalf of Valeriepaid Marywas to Lou on
$2,000.001986, in the bank5 of which remainsFebruaryTsosie on

Bank, Bonito,at New Mexico.Sunwest Tseaccount
Litemas Ad for(c) $30,000.00 Chiagowas to Robert Guardianpaid

incurrentlyThe is heldmoneyand on behalf of Melissa and Leona Tsosie.
Rock,in Arizona.trust at Citibank Window

of ClaimsNature

ofPlaintiff claims to be the lawful wife the deceasedMary9. Lou Tsosie
{Vi)Tsosie, half interest of the entireWilliam A1 and claims onethereby

the above-$60,000. This has been and distributed tomoney already paid
named beneficiaries.

A. be wife ofDefendant Arlene Tsosie also claims to a common law10.
decedent, in theanybut she has not claimed interest proceeds.

AmandaMary daughter,Lou further claims that her11. Plaintiff Tsosie
Tsosie, court as one the beneficiaries for distri-byshould be named this of

is of ShedaughterAmanda Tsosie a natural decedent.purposes.bution
as a to insurance proceeds.was not named thebeneficiary

Decedent’s Marriage

separatethat decedent maintained twopurportedly12.Evidence shows
Tsosie, andMaryOne with the Plaintiff Loumarriages at the same time.

A. There is as to whichquestionthe with Defendant Arlene Tsosie. aother
ismarriage valid.
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13. that livedTestimony shows decedent with defendant Arlene A.
30,1974,Tsosie from toApril April, During period,1983. this both parties

a license. Their was never vali-together marriage marriagelived without
by the Courts of the Nation.Navajodated

14. While decedent and Arlene A. lived fur-together,Tsosie evidence
ther shows that:

Tsosie,(a) born; 24,Two children Septemberwere Melissa born on
1974, Tsosie, 6,1977.bornand Leona on September

in(b) housingBoth lived at NHAparties Navajo, New Mexico.
(c) also lived at theThey together residence of decedent’s atparents

Sawmill, (See Tsosie).andArizona. of Edithtestimony Edward
(d) Decedent and Arlene A. heldTsosie credit and bank accounts

together.
(e) Tsosie,andDecedent’s Edith Edward relatedparents, to defen-

dant Arlene daughter-in-law,A. Tsosie as their and her children as their
(See Tsosie).Edithgrandchildren. testimony of and Edward

(f) Plaintiff Lou inMary acknowledgedTsosie her complaint that
decedent was married to Arlene Tsosie.

1981,In began15. decedent an affairhaving plaintiffwith Mary Lou
and livedthey together affair,Tsosie until he died. As a result of this dece-

Arlene A. Tsosiedent and ceased their intotally April,relationship 1983.
16. As a ofresult decedent’s relationship Tsosie,with Mary Lou two

Tsosie,were born:children Valerie Tsosie,DOB: 01-10-83 and Amanda
DOB: 09-09-85.

andDecedent obtained a Tribalplaintiff Navajo Marriage17. License
12,1984, although he had not divorced Arlene A.on October Tsosie.

Opinion

(3)There are three issues to be inaddressed this case:

AISSUE I: WHETHER PERSON ONCE MARRIED FREEIS TO
REMARRY AGAIN?

Evidence shows that decedent maintained twopurportedly separate
atmarriages the same time. One with Plaintiff Mary Lou Tsosie and the

other Arlenewith Defendant A. Tsosie. There is a asquestion to which
marriage is valid. Plaintiff LouMary arguesTsosie that there is no ofproof

law marriagecommon between decedent A.and Arlene Tsosie. Defendant
thattestified she was married to decedent at common law.

in themarriages recognized NavajoCommon are the courts oflaw
Ketchum, (1979).In 2 R. 102 For a commonNation. The Matter Nav.of
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(1)valid, must bebe there be of: consent to husbandprooflaw tomarriage
cohabitation; (3)wife; (2) holdingactual out to the communityactualand

case, ArleneIn the instant Defendant A. Tsosie and decedentto be married.
is aconsent to be married oftenbe and wife. Theconsented to husband

be witnesses.mayand wife. There nobetween husbandmatterprivate
usuallybe husband and wife willconsent or tofinding agreementThis of

validation ofseeking marriage.the of thetestimony partybe based upon
A-CV-23-84.Etcitty Etcitty,testified. See v.A. Tsosie has soArlene

30, 1974,from October totogetherArlene A. Tsosie livedDecedent and
heldduring period, theyanother thiscohabiting1983. In with oneApril,

Sawmill,the at Ari­as and wife to communitiesthemselves out husband
asrecognizedwere husband andNew Mexico.zona, Navajo, Theyand

(NTUA), parents,and creditors. Decedent’semployerdecedent’swife by
Tsosie, daughter-in-­to Arlene A. Tsosie as theirEdith and relatedEdward

Furthermore, Plaintiffgrandchildren. Marylaw and her children as their
in Defendant Arlene A.complainther thatacknowledgedLou Tsosie even

evidence,In this court findsof thismarried to decedent. viewTsosie was
the decedent and Arlene A.marriagelaw did exist betweencommonthat a

Tsosie.
attacking theparties marriageis valid and themarriage presumedA

marriagethat no in fact existed.establishingbears the of ofproofburden
death, 83(1974), In Re Duncan’s IdahoPanzer, andv. 87 N.M. 29Panzer

courts, the(1961). any contestingNavajo partiesP. 2d In the254, 360 987
ofburden of show-prooflaw bear themarriageof common willinvalidity

Ketchum,ing supra.its In Reinvalidity.
a marriagePlaintiff and the decedent also obtainedMary Lou Tsosie

Al12, At Decedent William Tsosielicense on October 1984. this point,
a holds twopersonheld at time. Wheremarriagestwo onepurportedly

Thethe court decide this issue?simultaneously, how doesmarriages
inCouncil, 407, that dualprovidesat Section aTribal 9 N.T.C.Navajo

situation, is free until suchmarriage remarryno once married toperson
3, 12,JulySec. passed 1945,obtained. 9 N.T.C.certificate isdivorce

prohibits 142,Slowman, 1 R. 143In The Matter Nav.plural marriages. of
be(1977), also clear custom canprior marriage onlymade it that even a
intheanalogous requirementterminated divorce. This situation is toby

that a divorce must bemarriage legalstates common lawrecognizing
to marriages.obtained dissolve such

Defendant Arlene A. she neverTsosie testified that dissolved her
marriagecommon-law with William Al Tsosie. This court Dece­agrees.

died,remained married to untildent her he hisnotwithstanding complete
Navajo marriage divorce,her. Pursuant to the law on andseparation from

Therefore,A. Tsosie free marry MaryWilliam was never to Lou Tsosie.
decedent’s subsequent to ismarriage Mary Lou Tsosie invalid. LouMary
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claim, right is, thus,Tsosie’s or interest in decedent’s insurance proceeds
invalid.

II: IS A LIFE POLICYISSUE INSURANCE OBTAINED AND THE
PREMIUMS PAIDWITH INCOME BYRECEIVED HUSBAND

THE ADURING MARRIAGE COMMUNITY PROPERTY?

Plaintiff Lou Tsosie claims thatMary the life insurance policy was
obtained the deceased William Alby Tsosie their andduring marriage the

was theirpolicy community Theproperty. insurance which dece­policy
$60,000.00dent carried with a cashface value of is community property

and a is entitledsurviving to half of thespouse proceeds death of theupon
See, Tsosie,In The Matter Ben 4 (1983).insured. Nav. R. 198 Since thisof

finds that decedent,court was never marriedplaintiff validly to the issue is
moot. She has no to raisestanding the issue.

Tsosie,In the case of Arlene A. she never filed a claim anyto interest in
the insurance atproceeds anytime during the course of this proceeding.
She was sued as a She inparty-defendant. fully theparticipated hearing of
the merits without of counsel.representation Since she never asserted a
claim in the the four namedproceeds, beneficiaries are entitled to the pro-

inceeds shares asequal provided by decedent’s insurance policy.

ISSUE III: WHETHER AN HEIR NOT DESIGNATED AS
BENEFICIARY TO AN INSURANCE PROCEED IS ENTITLED TO

RECEIVE A SHARE OF SAID PROCEEDS.

Plaintiff Mary Lou Tsosie claims that her daughter Amanda Tsosie
should be named this court as one theby of beneficiaries for distribution

Amandapurposes. was,Tsosie is a natural daughter of decedent. She how-
ever, not one of the designated beneficiaries in her deceased father’s life
insurance There ispolicy. no evidence to thatpresume decedent had ever
intended Tsosie,to include his daughter, Amanda as a There isbeneficiary.
no valid claim for and allcommunity property the named beneficiaries are
still case,alive. Under the circumstance of this the insurance proceeds do
not become ofpart the estate.

Decedent heirs asspecifically designated four beneficiaries. He intended
these individuals to benefit from the insurance He neverproceeds. changed
the policy during his life arrangementtime. Such should and will be recog-
nized thisby court.

Order

In review of the thisforegoing Opinion, court hereby adjudges, decrees
and orders that:
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Tsosie, deceased,William A11) betweenmarriageThe common law
30,1974;as OctoberTsosie deemed valid ofand Defendant Arlene A. be

decedent,Tsosie,A1 andWilliam2) marriageThe betweenalleged
void;Plaintiff is null andLou TsosieMary

3) Amanda Tsosie areTsosie, Tsosie, Valerie Tsosie andMelissa Leona
Tsosie;A1children of Williamrecognized legitimateas the

Tsosie are each entitled to receive4) Melissa Tsosie and Leona
proceeds;of insurance$15,000.00; one-fourth the total(V4)

5) Tsosie, decedent, bethat Amanda minor child of added asAny claim
denied;isbeneficiary proceeds herebya to the insurance

6) Each andherein bear their own costsparty expenses;
7) courtFor such other and further relief as the deem andmay proper

just.
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al., Plaintiffs,Allan etBegay,

vs.
Lee,and Defendants.Penny Karty Larry
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OPINION

Yazzie,Robert District Court Judge.Before

Rock,Ruzow, Sloan,and Allen WindowEsq. Esq.,Lawrence Arizona for
Weems,L. New MexicoPlaintiffs; Esq., Farmington,the Damon for

the Defendants.

Yazzie,District CourtOpinion Judge.delivered by

I. Parties

C#70611, C#56714,Begay,and Delores are enrolled mem-Begay,1. Allan
atresidingNation Window Rock.Navajothebers of

wife, having beenare husband andBegay2. Allan and DeloresBegay
of25,1985, guardiansand and naturalparentsMarch are themarried on

08,1983, a minor.DOB:Begay, JanuaryBrian
Drive, 2005, Window Rock.of Circle HouseLarry3. Lee is a resident

2358,Rock, (Post Office Boxis a resident of WindowPenny Karty4. L.
Rock, Arizona.)Window

of theII. Nature Proceedings

from anarisinga tort cause of actionPlaintiffs sued defendants for1.
damages.andaccident; recovery personal propertyforseekingautomobile

1-3, 1986, and thea trial on DecemberjuryThe matter came for2.
(Seeliable, noawarding damages. specialnot thusfound defendantsjury

verdict.)jury
Notwithstanding the Ver-Judgmenta motion forPlaintiffs then filed3.

alternative, a new trial.in thedict or
267
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III. of FactsStatement

accident,a theThis arises out of two car which took onplace1. action
Rock,26,1985, Arizona,in Navajoof Window on Routemorning August

the St. Michaels Subdivision.12 at the intoentry
left from2. The took when Lee to turnplace Larry attemptedaccident

12 St. subdivision and hit the southboundRoute into the MichaelsNavajo
Allan Begay.vehicle driven by

thatmatter,At this defendant Lee admittedhearing Larry3. the on
accident, Officer of the NDPSthe he told investigatingafter Jeff Johnson

fault. the testi-bythat the accident was his His statement was corroborated
of Officermony Jeff Johnson.

addition,4. In LeeLarry receivingadmitted a traffic citation for viola-
462,14 “Failuretion of N.T.C. to exercise due care a aris-roadway,”upon

accident.from theing
(Plain-$50.00.to aLarry guilty charge5. Lee the and fine ofpled paid

2, Lee).of in admis-Testimonytiffs Exhibit Even the face of suchLarry
sion, 26,1985Lee accident.Larry Augustthe found not liable for thejury

26,1985), Begay6. At time of the accident Allan(August plaintiffthe
wife,his 2 oldBegay yearto work with Delores and theirtravelingwas

child, Brian Begay.
in fine the acci-that their was beforeshape7. Plaintiffs testified vehicle

(Plaintiffsdent, damaged the accident.severely by photograph,but
3.)Exhibit

testified thrown into wheelBegay steering by8. Delores that she was the
the force of the collision. Brian ignition keywas thrown into theBegay
(which switch)was in the the force of theignition by collision.

As a accident,9. result of the Allan and had severalBegay familyhis
ceremoniesNavajo blessing performed protectionon them for purposes.

accident,At10. the time of the Lee was a 1982Larry driving Chevy
owned L. hePickup by Penny Karty with whom lived.

11. Evidence also shows that Lee was a of L.Larry Pennymember
Karty’s household at the time of accident. He was thethe vehicleoperating
on business.household

IV. Opinion

3,1986, trial,of the December determine lia-juryAt the conclusion to
(3)the instructed three on ability, jurors questions specialwere to answer

verdict form:

Question No. 1. Was careless?Larry Lee
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26,1985, the resultAugustcollision ofQuestion No. 2. Was the vehicle
Allan Begay?of both Lee andLarrythe fault or carelessnessof

anyto the or ofdamages plaintiffs,No. 3. Were the orQuestion injuries
(SeeLarrycarelessness or conduct of Lee?the result of thethe plaintiffs,

form).verdictspecial

1, not care-LarryIn the found that Lee wasresponse Question juryto
2, the that the vehicle accident ofQuestion juryless. In to foundresponse

1985, carelessness both26, Larrywas the result of the fault or ofAugust
Begay.AllanandLee

3, and sus-Question injuries damagesIn to the found theresponse jury
the carelessness of Lee.Larrythe were not the results ofby plaintiffstained

indismissal of the moved for ofFollowing jury, plaintiffs entry judgment
verdict,notwithstanding the or a new trial. Both havepartiesfavortheir

The manner in which the answeredjurorssubmitted briefs to the motion.
raises this issue:the verdictspecial

THE PLAINTIFFS ARE ENTITLED TOISSUE: WHETHER
ANOTWITHSTANDING THE VERDICT OR NEWJUDGMENT

TRIAL, THEWHERE FINDS DEFENDANTS NOTJURY
CARELESS, DESPITE HIS ADMISSION OF LIABILITY FOR THE

AUTOMOBILE ACCIDENT?

A Motion For New Trial
Defendants that never motioned for a new trialargued plaintiffs after

did,ifannounced its verdict. Even defendants furtherjury theythe con-
for a new does exist in the Navajothat a trial not Courts.provisiontend

true, has an to apower grantis but this Court inherent new trial.This
rule at has been that ofgrantingThe common-law motions forgeneral

a “inherent in all Courts ofright, general juris-new trials is common-law
Trial, 3,New 184.JUR.2d, right grant58 AM. Sec. The to apg.diction.”

circumstances,trial, discretionaryunder is with theappropriatenew
courts, specified byunless it is otherwise statute. Id. sec. 199.

recognizedCourt of has this inherent In theNavajo Appeals power.The
(1982),Battese, stated,3 R. 110 at 111 the Court incase of Battese v. Nav.

dicta:

trial ajury, granting require analysisa the of a new would careful ofIn a trial before
jury wasin order to decide whether theevidencethe confused.

trial,The issue in Battese the ingrantingwas of a new trial a but thejury
of dicta is illustrative in that the Nationpassage showing Navajo Supreme

having grantwill trial courts as the to new trials underpowerCourt view
shows that the basis for a newclearlycircumstances. The dictaappropriate
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in the determines that the was con-jurytrial a case is one where courtjury
trials, note that theimportantOn of new it is also tofused. the issue

for an extension ofprovideRules of Civil ProcedureAppellateNavajo
time, 8(b)(4),under Rule denyingwhere there has been an order a motion

Thus,for a new trial. it seems clear that the NationNavajo Supreme Court
motionsrecognize for new trial.

One of the basisaccepted grantingfor the of a motion for a trialnew is
(as case)where a enters into a injury special verdict was done this which

to be confused. Theappears encyclopedia notes:

mayrendered be bya verdict set aside the trial if in judgmentcourt the of the trial
court the contraryverdict is to the presented.law on issues

2d, Trial, 134,58 AM New Sec. 340. Thepg. encyclopedia furtherJur
notes that:

grantedA new trial should be the special findings jurywhere of the are inconsistent
another; showing rightwith one some the to a and showingverdict others the

contrary.

2d, Trial,Am58 New Sec. 146Jur
case, theIn this of inconsistent in aproblem findings special verdict is

before the Court. Theclearly special finding questionverdict on No. 1 is
that Lee not in 2Larry findingwas careless. The of thequestion special
verdict is at variance with the in No. 1.original finding question Similarly
the 3,infinding question No. as damagesto related to the defen-being

carelessness,dant’s is inconsistent the in No. 2.findingwith The Navajo
oflaw ifcomparative negligence would indicate that a is at fault in anparty

accident, the should bear some the burdenparty percentage of of compen-
Hubbard,the Seesating injured Cadman v. No.party. CP-CV-100-84

1986).(Crownpoint D. Ct. Thus a jury finding Larrythat Lee could have
fault, careless,been at even hethough was not is a verdict where the find-

ings apparently are inconsistent. One finding would seem to extend liabil-
to Lee and two otherity Larry findings would not.

addition,In Court,from thereviewing briefs to thispresented defendant
Lee,Larry fault, fact,while not atadmitting trial to did in make admis-

officer,sions of fault to the investigating police and he to apleaded guilty
traffic citation for carelessness. These items of evidence being properly

trial,introduced at would seem to indicate that there no realwas contest in
the trial as to However,whether LeeLarry was careless. the found thatjury

not,he was while at the same time that he have been offinding may part
thethe cause of vehicle collision.

Court, therefore, that,This concludes after careful theanalysis, jury was
Battese, This,in See return,confused its verdict. insupra. would be a find-

ing sufficient to the order for a new trial.support
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The VerdictNotwithstandingJudgment

forfor a motionRules Civil Procedure providesthe ofNavajoRule 17 of
asthe Verdict follows:NotwithstandingJudgmenta

announcement, may Judg-in a civil case make a Motion forparty“After the either
Verdict, may granted onlywhich be if there was no evi-Notwithstandingment the

verdict, onlythe or if reasonable minds could reach one verdict.”supportdence to
Procedure, (1978).17, NavajoAnnotated Rules CivilRule of

lessdid not as to muchjury any findings damages,that the makeIn view
fault,a fixed the Verdict isJudgment Notwithstanding inap-ofpercentage

propriate.
becauseinappropriate,the Verdict isNotwithstandingA Judgment

in of what the juryto theany judgment put placeis notreallythere
verdict, questiona directed on thealso no motion fordecided. There was

thein It seem that whilethe this case. wouldplaintiff,carelessness byof
the of the defen-partwas some onliabilityfacts show that thereclearly

Itthat woulddant, degree liability.in terms of the ofthis issue is wide open
case, in the factview ofespeciallythe wholeretrybe most toappropriate

still issues fordamagesamount of areof fault and thethat the percentage
trial.

a new trialhereby grantsthis Courtforegoing opinion,Based theupon
in this case.damagesandliabilityon the issue of
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al., Relators,etDonald Benally,
vs.

Gorman, et al., Respondents.Guy
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OPINION

Yazzie,Robert District Court Judge.Before

Riordan, Yazzie,Michael William andAritaUpshaw, Esq., Esq., Esq.,
Rock,Navajo Nation Department Justice, Window theArizona'of for

Relators; White,Richard Esq., Dale T. and Sandra Han-Hughes, Esq.,
sen, Boulder,Esq., Colorado the Respondents.for

Yazzie,deliveredOpinion by District Court Judge.

Introduction

This case involves the whether andquestion the EducationNavajo
(hereinafter Foundation”)Foundation aScholarship NESF or “The is

Tribal entity or a Non-Profitprivate The Foundation wasCorporation.
organized forsolely purposes of funds from andraising private public
sources to thesupport goalseducation and theprograms for benefit of
Navajo students.

To determine the legal Foundation,status of the this Court atmust look
the authority Committee,of the Advisory and rightsthe and responsibilities
of a corporate entity under Navajo law.

Parties

1. Petitioner Michael P. is theUpshaw General of theAttorney Navajo
Nation.

Tso, Phoenix,2. Relators include Donald Benally, Daniel Loyce

272
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Kontz, Ike Yaz-Paul KeeSage,RichardMartgan, Bobby Charley,Rebecca
Shirley.Manuelzie and

Arviso, ElouiseSr., L.3. include Gorman VivianRespondents Guy
Zah, L.Wauneka, Rouwalk, DavidDeGroat, Annie D. RosalindAlyce

Albert A. Yazzie.Tsosie and
ofand are enrolled membersrespondentsAll the individual relators4.

residence within the Nation.permanent NavajoTribe withNavajothe
Foundation, Inc.,Education was establishedNavajo Scholarship5.

12,1983.on Octoberand created
Rock,The of NESF is at Window Nation.principal place Navajo6.

JURISDICTION

the(2), in thatSection 252arises to 7 N.T.C.pursuant7. Jurisdiction
of thejurisdictionoccurred within the territorialcauses of action hereto have

Nation.Navajo

of FactFindings

Plan28,1981, a revisedNavajo adoptedthe Tribal CouncilJanuary1. On
Seeof Tribal Council.Navajofor the Committee of theOperation Advisory

341-344(1985 resolu-In thatSupp.)Resolution CEA-1-81 at2N.T.C. Secs.
anycreatetion, CommitteeAdvisorythe Tribal Council authorized the “[to]

ONEO, adop-byor other of the Nationcolleges, entity Navajoenterprises,
2...” N.T.C.and to amend or rescind thatOperation plan.its Plan oftion of

§343(b).
2. The and first estab-Navajo Education Foundation wasScholarship

Committee;lished the Resolution ACO-171-83. Underby Advisory by
resolution, the NESF Articles of Incor-Advisory adoptedthis Committee

and declared NESF as a non-memberporation “nonprofit, Corporation.”
The resolution further that:provided

a) BoardThe Chairman of the Tribal Council NESFNavajo appoint
Trustees, (D).of with Committee concurrence. See Article VAdvisory

b) and allauthority anyThe Committee has full toAdvisory approve
(See IX.)to the NESF Articles of ArticleIncorporation.amendments

30,1986, Tribal Council enacted theNavajo Navajo3. On theJanuary
CorporationNation Code and Nation Non-ProfitCorporation Navajo
1,1986.CJA-2-86, AugustAct Resolution which became effectiveby

1986,13, amend-Advisory approved4. On November the Committee
ACN-183-86.byments to NESF Articles of ResolutionIncorporation

That resolution:
NESF, (See [D]);Articlea) of a ofmajority quorumGave the
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amend-ofAdvisory approvalCommitteeb) Eliminated the need for
NESF Boardand authorized theIncorporation,Articles ofments to NESF

articles; andamend theTrustees toof
NESF Board offurther authorizedc) CommitteeAdvisoryThe

amended)(thefilingTribal lawNavajo bywith theTrustees “to comply
withcomplytoDepartmentthe CommercewithIncorporationArticles of

Law.”TribalNavajothe
herein,Trustee, are:Respondentsfirst NESF Board ofThe5.

RouwalkAlyceGorman Sr.Guy
ZahRosalindArvisoVivian L.

TsosieDavidDe GroatElouise J.
Albert A. YazzieAnnie D. Wauneka

NESF a18, 1986, Commerce issuedDepartmenttheOn December6.
transact business within theit toauthorizingIncorporation,Certificate of

as a Non-Profit Corporation.NationNavajo
25, 1987, two resolu-passedthe CommitteeFebruary AdvisoryOn7.

to:attemptedtions which
a) NESF, the Nation. Theentity Navajoas an ofonly,Reestablish

ACN-183-86, which hadResolutionCommittee rescindedAdvisory fully
Navajofrom theseparatecorporation,as a private nonprofitcreated NESF

Articles offurther declared the NESFCommitteeAdvisoryNation. The
ACF-52-87.and void. See Resolutionas nullIncorporation

b) Remove all the existing members of Board 1 and(Respondents)
them thereplace with Relators as successors of NESF Board of Trustees:

Donald Benally Richard Kontz
Daniel Tso Paul Sage
LoycePhoenix Kee Ike Yazzie
Rebecca Martgan Manuel Shirley
Bobby Charley Lewis Calamity

13, 1987,8. On March the Nation,Navajo Relators,and on behalf of
Quofiled ProceedingsWarranto against Respondents to prevent Respon-

dents from taking any further action as NESF.
9. Because of the questionunresolved of which Board is the valid Board
NESF,of it was necessary theduring pendency of this action that the Court

theseappoint as the Interimpersons Trustees to and directmanage the
daily affairs of NESF.

ISSUES

I. Was the action the 13,Advisory 1986,Committee on Novemberof
proper and valid?
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25, 1987,FebruaryII. onWas the the CommitteeAdvisoryaction of
valid?andproper

Opinion

INTRODUCTION

action,is faced that reviewreviewing any legislativeWhen a court with
The main ofprinciple judicialmust be conducted under certain principles.

is and Thelegal.review is the that the actpresumption legislative proper
thingis a term which means that a is aslegal acceptedword “presumption”

unless that is rebutted evidence to the con-presumption bytrue or proven
in an act is or isdetermining proper legalOne of the factors whethertrary.

the action is related to alegislative rationally legitimate govern-whether
mental purpose.

guiding legislatorsA second the courts is that the actedpresumption
act,If legislative legalfrom motives. the did a and theproper body proper

not examine the motives of the Motives will belegislators.court will
examined to the extent needed to determine if the actiononly legislative

groundsshould be invalidated on of fraud and bad faith.
A consists of at least three functions: determination ofgovernment prin-

being governed;and of the execution of thoseciples policies society poli-
instruments of and resolution ofgovernment; questionscies thethrough

and under the and of thedisputes arising principles policies society.
The formulation of and should be done as close to theprinciples policies

as In the United States this means that theusually legisla-people possible.
bodies, are of the The reasondelegates, representatives people.tive whose

is that no can exist without thegovernment indefinitely supportfor this
a of thevoluntary majorityand obedience of people.

TribalNavajo101 that the Council issays2 Section theN.T.C. governing
A of the Tribal Code indicatesNavajo Navajoof the Tribe. reviewbody

Council,the Tribal as of the retained torepresentatives Navajo people,that
functions, Branch andthe and established the Executivelegislativeitself

Branch to out the other functions ofcarry government.the Judicial
As has with the states and federal thehappened government, Navajo

became so had to beauthorityNation that furthergovernment complex
this has been to administrativeGenerally, delegation agencies.delegated.

is a of administrative bod-developmentThe NationNavajo experiencing
ies and administrative law.of

The search for to make andways large complex government efficient has
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use ofalso makeadministrative Governmentsagencies.not withstopped
services.governmentalto certainprovidecorporations

in this case areunderlying questionsto the Court that theIt appears
delegations.and the of thoseauthority validityofdelegations

Com-Advisoryto thehas certaindelegated powersThe Tribal Council
inpowershas exercisedthe CommitteeHistorically, Advisorymittee.

Tribal Council. Theof theto the other committeesgivenexcess of those
the Com-Advisoryofhistoryan extensive of thestudyhas not doneCourt

Committee,mittee, AdvisoryPlan of thebut finds that the of Operation
28,1981, theis currentJanuarythe Tribal Council onpassed bywhich was

A review of theCommitteeAdvisory operates.under which thedelegation
the Navajostatutes under whichmanyTribal Code shows thatNavajo

Committee, not the fullthe butAdvisorywere passed byNation operates
aeffect, as sec-operatesIn the Committee oftenAdvisoryTribal Council.

however,Court, not the enormous taskThe does havelegislative body.ond
purposesis All the court need consider forwhether thisdeciding proper.of

had the to establishis the CommitteeAdvisory powerthis case whetherof
1983, acts of the Com-subsequent Advisoryand the ofvalidityNESF in

NESF.mittee toward
The Plan of of theOperation Advisory Committee sets forth the pur-

theposes Advisoryof Committee. Those 2purposes include at N.T.C. Sec-
(b):tion 341

(1) Act as the Executive Committee of the Tribal Council withNavajo
(as herein), to act for thegeneral authority specifically provided Navajo

Tribal Council at such times when the Tribal Council is not inNavajo
session.

divisions,(2) and coordinate the activities of all departments,Monitor
and the Nation.Navajoofenterprises

of the contains the follow-AdvisoryThe Plan of CommitteeOperation
ing power:enumerated

ONEO,any enterprise, college, entity Navajo byTo create or other of the Nation
Plan,Plan and amend rescind that and toadoption Operation,of its of to or

amend, Operation any already byor rescind the Plans of of entities created the
(B) (1).2Tribal Council. N.T.C. Section 343

This is one of the referred toapparently “specifically provided” powers
(b)(1).2 341in N.T.C. Section

this Plan of the Tribal Council to theBy Operation, Navajo delegated
the and entities of theAdvisory NavajoCommittee to create abolishpower

delega-Nation. The is not determine this was a newCourt able to whether
tion It is in tribal entities and enter-authority. early years,of clear that the

were established the Tribal Council.prises by Navajo
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or that hasbodymeans an organization“entity” generallyThe word
and staff. An entityits individual membersofindependentexistencesome

Advisorytheexample,and of its own. Forbeingexistencerecognizedhas a
It has existed forentity.Tribal Council is anthe NavajoofCommittee

An entityhave changed.the individual membersthoughevenmany years
also be amay corporation.

Thethe to create entities.delegated powerwasCommitteeAdvisory
Tribaldelegation byfirst that thisimpressionfinds as a matter ofCourt

was proper.Council
byto create angiven entitywas theAdvisory powerThe Committee

theCommittee wasAdvisory givenof Theoperation.itsadopting plan
the to abolish anrightThis impliesto rescind ofplans operation.power

ato establish NESF asauthorityhad theThe CommitteeAdvisoryentity.
Committee didAdvisoryis whether thein 1983. The questionentitytribal

its Plan ofentity by adopting Oper-the as a tribalin fact create foundation
desig-a Plan of OperationneverAdvisory adoptedThe Committeeation.

insteadThe CommitteeAdvisorythe foundation.as such fornated
Education and Scholar-Navajoof of theIncorporation“Articlesadopted

Foundation.”ship
the Nation did not have a Cor-NavajoIt is to assume that becauseeasy

30, 1986, theto that Nation couldprior January NavajoCodeporation
to that time. This is incorrect. Theauthorize incorporations priornot

inhas the of and thebriefly history corporations EnglandCourt reviewed
Corpo-In this the Court has relied on Ballentine onUnited States. review

rations, (1946).Rev. Ed.
acts, eithergranted byIn charters weretoEngland, prior corporation

In century, Englandact of Parliament. the 19ththe or aking by special
charteringacts that dealt with the ofpassed corporations.

States, acts of the var-by specialIn United were createdcorporationsthe
the statescentury began adopt-state until the 19th whenlegislaturesious

all Ballentine at sectionlaws toing general incorporation open applicants.
(a)8 says:

Formerly, corpora-corporations.to createplenary powerhavelegislaturesState
is, creating particularaby actsexclusively by special acts —thatcreatedtions were

organizeallowing any persons togeneralfrom a lawcorporation, distinguishedas
conditions;prescribedby complying withcorporationinto and be athemselves

act, constitu-in the absence of aby specialbe createdmay stillcorporationsand
authority ofunder themay also be createdCorporationsprohibition.tional

andstates, danger of favoritismin to remove theIn of the ordergeneral laws. most
adopted constitutionalpeoplethe havecorporations,creation ofin thecorruption

anythat, legislature passthe shall notexceptions,certaindeclaring withprovisions
undershall be formedcorporationsbut thatcreating corporation,act aspecial

creatingact aspeciala aprohibition,there is suchgeneral only;laws and where
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organized,to becorporation absolutely Formerlyis void. when a wascorporation
committee, passedin the to alegislature,a bill had to be introduced referredprivate

Delay, expense andthrough signed by governorhouses and the of the state.both
possiblemake it forcorruption incorporationoften resulted. General laws now

any enterprise upon compliancealmost to be conducted in withcorporate form
formalities.simple

The Court finds that to the enactment Navajoof the Nation Cor-prior
Code, Tribalthe Council had the inherentporation Navajo governmental

This inherentpower governmentalto charter corporations. power was
inthe Tribal Council 1979 when itrecognized by Navajo Toyeichartered

(CAP-13-79)Industries. The first “whereas” clause of the resolution
“Thegranting says, authority grantthe charter to charters tocorporate

of the inherent sovereigntyis an element of thecorporations Navajo
Nation.”

on an individual requir-The of was done basischartering corporations
for each With theincorporation.a act of the Tribal Counciling separate

Code, the NationCorporation Navajoof the Nationadoption Navajo
andcharteringfor the of corporations,a uniformprovided procedure

each must function.corporationcertain laws under whichprovided
submitted thatbypetitionersThe Court is certain exhibitspersuaded by

Advisorynever to thedelegatedthe to charter wasauthority corporations
the minutes of thebyCommittee. The is particularly persuadedCourt

28,1981, the Plan of of theOperationTribal Council on at whichJanuary
such was with-power deliberatelyCommittee was thatAdvisory adopted,

held from the Committee.Advisory
12,1983,On Committee on OctoberAdvisory pur-its face the act of the

charter, authority.a in excessof itsporting grantto was
in habit tribal enti-establishingAs the Committee was the ofAdvisory

ties, “Plan of theand the document acalling authorizing Operation”,
as aCourt finds that the Committee intended to charter NESFAdvisory

corporation.
12,had no on OctoberAlthough authoritythe CommitteeAdvisory

1983, charter the Court finds that the coursecorporations, subsequentto
Government, thethe the Tribal ratifieddealing by Navajoof with NESF

act of incorporation.
donors, were allowed tostudents and theNavajo public, particularly

The and Finance CommitteeBudgetbelieveNESF was chartered.properly
authorized a to NESF from the Pitts-grantof the Tribal CouncilNavajo

to theMiningand Coal accountburgh Midway Company Scholarship
(BFAU-118-86).and Foundation TheNavajo ScholarshipEducation

NESF to funds anpermittedNation solicit for construction of edu-Navajo
center and the construction of the center. The Navajocation to oversee

($1,000,000)Tribal Council funds toward construction ofappropriated
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(CS-72-85). Petitioners’ exhibits contain documentsthe whichbuilding
NESFto transfer the to the Tribe with hav-up building Navajowere drawn

into lease the center as consideration for the efforts ofright spacetheing
12,1983,the to build center. On October theraising moneyNESF in the

NESF,a TribeCommittee charter to and thegranted NavajoAdvisory
acted toward NESF and allowed NESF to be heldGovernment thereafter

out to the as a charteredproperly corporation.public
isThe Court not toprepared say that a governmental function was

delegated to NESF. The 1983 Articles authorized NESF to “solicit funds
from private and sourcespublic for the support of the educational goals
and (Article III,of the Tribe.”programs Navajo B.) That article also desig-
nates some for which the solicited funds could be used.specific purposes

be anSoliciting Navajofunds for the use of does not toPeople appear
exclusive Petitioners cite certain Tribal Code sec-governmental activity.

of funds as the that NESF was asupport argumenttions on solicitation for
1970,intribal These sections were the Tribal Councilentity. passed by

it funds in the name of themaking authoritya crime to solicit without
Tribe, the thegroups, defraudingor “for ofNavajo Navajo purpose
Tribe, anythe or class or individualsNavajo Navajo People, group,

time, the Tribalthe same Council set forthAt conditions underthereof.”
which the funds could be Those sections weregranted.to solicitauthority

3,contained in Title of the Tribal Code. 3Navajoof 17Chapter Chapter
in as thewas with the revision of Title 17 which is knownrepealed 1977

Tribal Criminal Code.Navajo
The act of creates an thatentity for certain isincorporation purposes

as a and is entitled to certain civilregarded legal person rights guarantees.
legislative delegatea to a certain andMay body private “person” powers

normally by legislative body?exercised that The Court has reliedauthority
(4th Ed.),to some Sutherlanddegree Statutoryon Construction for gui-

dance on the In Sutherlanddelegation power.issues of of the issue of valid
delegation constitutionality;comes under the threshold ofquestion partic-

the U.S. Constitution. The U.S. Constitution contains broadularly
of the which each branch of exercise.power government mayparameters

In addition states:the tenth amendment

constitution,The powers delegated by prohibitednot to the United States the nor
States,by respectively, people.it to the are to the States or thereserved

the government delegatingHere have the document of U.S.enablingwe
In thegovernment. Navajothe to the three branches ofpower peoplefrom

Council,in the Tribaloriginally placedwasNation, powergoverningthe
to the Executive Branch and thepowerswhich certaindelegated Judicial

differences, them,and in of the Courtperhaps lighttheseDespiteBranch.
the treatisefinds the material in Sutherland instructive. Section 4.11 of
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to private persons.ofdelegation powerdeals with the legislative
a privateto todelegationa decide whatGenerally, the law shallperson,

effective,be has been held invalid. On the otherbe or when a law shall
hand, to is more ofdelegation legislative power private personsof which

has been Themaking process upheld. grantingan administrative decision
theutility companiesdomain to owned withpowers privatelyof eminent

taken,the to decide what shouldhaving authority properties becompanies
when,and agriculturalhas been Private and environmentalupheld. groups

for abeen the to nominate candidates togiven authority appointmenthave
Thisconservation and control was on theagency. upheldfish and game
is ifdelegation legislative authority legalthat a of there are suffi-grounds

assure that is not inarbitrary power per-cient to concentratedsafeguards
addition,self-interest. In areby private personssons or motivatedgroups

subdivisions,in new politicalthe creation offrequently delegated powers
areas, schools, dis-drainage,such as water or reclamationspecial park

tricts, etc.
a If theresay delegationThe Court is not to there was to NESF.prepared

was, delegation.it to have been a validappears
has been The ofdelegated any makingNESF not law powers. purposes

limited. NESF is subjectNESF are to the laws of the NationNavajo
Nation The Code athrough Navajothe Code. sets outCorporation proce-
dissolution and for of incor-involuntarydure for revocation the articles of

poration.
The isnext one of tribal The Court is not convincedquestion property.

has hadthat NESF ever “tribal other than thatproperty” appropriated
from the Tribe to NESF for The Court is think-Navajo specific purposes.

$1,000,000in of the for the and theing appropriated buildingparticular
one time from the and Finance Committee inappropriation Budget 1986.

Articles, 2.,The III as one the1983 at Article B. states of uses of funds col-
lected:

provide Navajo belongTo of a Education Center to to thefor the construction
Navajothe of Education andNavajo programsTribe and to house the of Division

toNavajo may by providingrelated of the Tribe. It do this either fundsprograms
constructing building, by partici-said or else otherwiseNavajothe Tribe for use in

thepursuant agreements corpo-construction to entered into betweenpating in its
Navajo Tribe.and theration

As any might belongedfor other that have to theproperty Navajo
Nation, it that it was inappears the control of NESF theplaced by Navajo
Nation.

The 1983 Articles at Article IV on dissolution of NESF provides:
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liquidation Corporation,the or dissolution of the whether volun-In ofthe event
trustee,tary director,involuntary, Corporation, anyor no officer the or otherof

anybeprivate person Anyshall entitled to distribution or division of its assets.
remaining liquidation,to the at orCorporation payingassets dissolution or after

liabilities,providing nonprofit,its be distributed or more charitablefor shall to one
(c) (3)are oforganizations tax-exemptwhich under section 501 the Internal Reve-

successors, or, effect,if federal tax law inpermissiblenue or its under then toCode
Tribe,the beNavajo carryto used to on consistent forpurposesactivities with

which this Thecorporation organized. specific recipientswas will be determined
by agreement Corporation Navajowritten the the Anybetween and Tribe. assets

by a Navajo nonprofit,not so distributed Court of the Tribe to such a charitable
organization, permissibleor to the Tribe if federalNavajo under tax law then in
effect, with purposes.in accordance said

IV theArticle of 1986 Articles Provides:

liquidation Corporation,In the of the or dissolution the volun-event of whether
Trustee,tary involuntary, privateno Officer of the or otherCorporation, anyor

person shall be entitled of itsany Anyto distribution or division assets. assets
remaining Corporationto the dissolution or after orliquidation, paying provid-at

liabilities,ing profit,for its shall to more not for charitablebe distributed one or
organizations purposes awarding Navajofor to students whichscholarshipsof
organizations 501(c)(3)taxare under Section of the Internal Revenue Codeexempt
of or its successors.1954

ofof the assetsdispositionThe Articles for forprovided options1983
Navajodistributee is theoptionalthoseNESF on dissolution. One of

be aonly possibleTribe wouldNavajoTribe. It seems that theunlikely
noprovideowned. The 1986 Articlesof itproperty alreadyrecipient

nonprofit organiza-areThe distributees dissolutiononly uponchoices.
assets, areThe whichNavajoto students.scholarshipstions providing

students, for their benefitbe distributedto benefit mustacquired Navajo
dissolution of NESF.upon

of stocksharesaddition, prohibitsat section 320In the CodeNonprofit
if theonlya or consolidationmergerSection 303 permitsand dividends.

corporation.is asurviving mergerthe nonprofitcorporation
thebeingNESFa trust withanalogousis somewhat toThe situation

thebeing beneficiaries.and studentsNavajotrustee
Nation, 4v. Navajoin Tomethe situationdifferent fromThis is very

transac-1983), theCt. where(Window contemplatedD.R. 159 RockNav.
of tribalownershipabsolutea individualgiven privatehavetion would

disparitieswere sufficientTome, the also found that thereassets. In Court
responsibili-the ofquestions fiduciaryin of the to raisethe valuation assets

NESF, ismoneytheThroughin offaith transfer assets.goodties and the
the NESFThroughlegislative process.thein and distributed outsidetaken
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designatedcertain are topeople overseethe funds. It does not appear that
intrinsicany governmental havepowers been delegated to the Foundation.

The Court further finds that no tribal assets have been removed from the
NESF,intended beneficiaries. both prior 13,1986,to November after,and

andreceives distributes funds for the benefit of Navajos.
The Court holds that the Advisory Committee chartered the NESF and

that the NationNavajo ratified that by subsequent acts. This isholding
limited itvery as topertains NESF. Advisory Committee has the power to

create and abolish tribal entities. It does not have the topower grant cor-
charters.porate

the solicit donations and to distribute thosegiven powerNESF was to
however,convinced, that is anThe Court is not this exclusivedonations.

the NavajoThe Court seesno on Nationdelegation. prohibition soliciting
be givenfor and educational donations to tonegotiating scholarshipand

itsthroughNation or to NESF. The NationNavajo Navajo appropri-the
bodies channel donations to NESF or makemay mayate governmental

The also makeNavajo mayto NESF. Nation otherappropriations deposi-
and donations to the Nationscholarship Navajotions of educational that

the andare not inconsistent with terms conditions of the donation.
has been identified to the Court as inproperty being ques-No specific

The can address the issue in theonlytion. Court limited manner above.

ISSUEI.

13, 1986,Wasthe action the Advisory Committee on Novemberof
andproper valid?

The 1983 Articles forprovided participation theby Advisory Commit-
in two instances. The trustees were to betee the Chairmanappointed by of

Tribal Council and appointmentthe their concurred theNavajo by Advi-
Committee,sory Article V. D. Article IV provided:

IncorporationThese Articles of may be amended by majoritya vote of the Board of
Trustees. Prior noticewritten of at least two givenweeks shall be to all members of
the Board of Trustees of any proposed change in the Articles. No amendment or
alteration of the Articles of Incorporation shall take effect until the same is

by a vote of theapproved Advisory Committee of the Navajo Tribal Council.

13, 1986, Committee,On AdvisoryNovember the resolution ACN-by
183-86, amended Articles for NESF. Thisapproved of Incorporation
action of wasapproval authorized under the Articlesoriginal of Incorpo-
ration.

The Committee also authorized NESF file theAdvisory to amended
Articles with the Commerce to withDepartment comply Navajo Tribal
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It is not clear that the Committee had theAdvisory authoritylaw. to direct
clear, however,It is that NESF had thefiling.such to file its Arti-authority

cles and receive a certificate of incorporation.
NESF was a charteredalready corporation by the Nation. WhenNavajo

13,1986,NESF filed its amended Articles on November it itselfsubjected
the Navajo regulationto the laws of Nation for the and supervision of cor-

contained inas the Nation Code.porations Navajo Corporation
The action of the Committee inAdvisory approving the amended Arti-

cles was proper, though byeven the act the Advisory Committee approved
selected,a in the thechange way Board is and it removed from the Advisory

toany authorityCommittee future amendments theapprove to Articles of
Incorporation.

law,has in its review of this case and thenothingThe Court found
Committee from inAdvisory retainingcould have the theprohibitedwhich

Articles of certain and even theIncorporation, powers authority though
is under the Nation Code.corporation registered Navajo Corporation

This was not done.

ISSUE II

25, 1987, properFebruaryonAdvisory CommitteeWas the action theof
and valid?

Code,Prior to of the Nationpassage Navajo Corporation corporations
eitherchartered the Nation were dissolved orby Navajo voluntarily

the Corporationact of the Tribal Council. as Codeinvoluntarily by Just
a itcharteringuniform method for the of alsoprovides corporations, pro-

vides uniform for the ofprocedures regulation corporations.
The Court finds that atrights process.One of the of is duecorporations

in the structure must bechanges corporatethe least this means thatvery
CodeCorporation provides proce-to law. The Nationaccording Navajo

and forproceduresdures for the amendment of articles of incorporation
Once the foundation became a corpora-the dissolution of corporations.

tion, to have the law followed inlegal rightit received theautomatically
the foundation.regardingactions

of the Committee to con-AdvisoryThe Court understands the desire
intinue As was earlier this theexpressed opinion,to have into NESF.input

iflegislativethe motives behind a act thegenerallyCourt will not examine
is also true. The Court will notoppositeact itself is and valid. Theproper

if itself is orimproperexamine the motives behind a act the actlegislative
25,1987, was notFebruaryThe act of the Committee onAdvisoryinvalid.

and best ofto the law of the Nation the intentions willaccording Navajo
not make it so.
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12,October Itincorporated registeredNESF was on 1983. under and
13,theto Nation Code onsubject Navajo Corporationbecame November

1986, its Articles of The Court holds sub-filing Incorporation. anythatby
NESF, were insequent acts toward which not accord with its Articles of

Code,and with NationIncorporation Navajo Corporationthe are invalid
and of effect.no
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OPINION

Tso,Marilou B. Children’s Court Judge.Before

Miller,William E. andEsq. Daryl Navajo Nation Prosecu-June, Esq.,Jr.
Rock, Arizona, Petitioner;tor’s Window theOffice, Jayfor James

Mason, Mexico,New theEsq., Gallup, Respondent.for

Tso,Opinion delivered by Children’s Court Judge.

I. Introduction

This case remandedwas to the Children’s Court the OrderShiprock by
10,Court;of the Nation suchNavajo Supreme FebruaryOrder entered

10,In1987. its Order of the Court mandated:February Supreme

. . Shiprock any.This case is remanded to the Children’s Court to determine if of
(4) (Orderproceedings option.the facts in exists and for consistent with this§1055

10,1987, 6).of February page

In the of thebody Navajo Nation Court theSupreme opinion, applicable
law the remand was stated as:governing

Code, (residence, domicile,NavajoUnder the Children’s if of the factorsany ward
court) (4) evidence,theof in aproven by preponderance9 N.T.C. is of the§1055

child,then jurisdiction Navajothe Children’s Court has the theover even where
alleged giving the petitionconduct rise to occurred outside the exterior boundaries
of Navajothe Indian Reservation. Id.

mind,inWith these directions this Court will enter of fact asfindings
Court, (at 10,instructed the 5 of the 1987by Supreme page February

Order).

28S
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II. of FactFindings

of factfindings byThe now entered the Children’sShiprock Court are
a backgroundagainst complicatedmade of over the oflitigation custody

O.child, A. The battle has been thecustody bythe of thewaged parents
child for Thisyears. case came before the Shiprock origi-Children’s Court
nally by Navajoon a the Nationpetition Prosecutor’s Office alleging

child,of the out ofdependency arising allegations of sexual abuse of the
she was in custodychild while the of her in Thisfather Albuquerque.
reached the substantive issues theCourt never forunderlying petition

casedependency, having dismissed the for lack of It is withjurisdiction.
mind,the in thatjurisdictional factors the Court now enters offindings

fact as thebydirected Nation Court. TheNavajo Supreme findings will be
into the following categories.broken down

domiciles;relative to residence1. andFindings
2. Findings relevant to the Children’s Court over the child.wardship

A. andResidence Domicile
25, 1986,1. On a for of apetition adjudication dependentJune

child was filed by Shiprockthe District Offi-PresentingJuvenile
child,cer, alleging bysexual molestation of the her fatherAnglo

Mexico,in 1986,Albuquerque, June,New from to and fur-April
ther childalleging that the was domiciled within the exterior
boundaries of the Nation.Navajo

filed,time2. At the the for the childpetition was wasdependency
subjectthe of a order entered Second Dis-custody theby Judicial

Mexico,trict Court of the of CountyState New for Bernalillo
(hereinafter Order,as Court).referred to the State The entered

05, 1984,December that the mother of the child couldprovided
custodyhave of the child for two alternatingweek withperiods,

father,periodstwo for the custodial the summerduring months.
visitation,The mother’s first summer the Orderunder would run

(Order 05,from 01 to 14th each ofyear. DecemberJune June
1984, E(4).).Exhibit 5 the Motion to Fatherto Dismiss of at

05,1984,The State Court of provided3. Order December that the
of the D).father child was the custodial the childparent of at{Id.

4. or 05,1986,On about the mother the child apicked up forJune
(Affidavit Father,visitation. 1 theof Exhibit to Motion to Dis-

miss, at No. 25: the factual assertion of Affidavit hasthe not been
Nation).controverted the Courtby Navajo The finds that the

child,thepickedmother either for a weekend visitationup
(Affidavit Id.) to her first two summerpursuant week visitation

(Order 05,under the State Order.Court of December 1984
supra.)
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15, 1986, rightAs of the natural mother’s to visitation had5. June
ceased, childand she did thereafter return the to the custodialnot
parent.

10,1986, duringOn a in the of thisJuly delay6. Courtproceedings
caused the Nation’s lack of readiness to on itsby Navajo proceed

the an Orderfor State Court issuedpetition dependency, finding
Orderthe mother to be in violation of its of Decembercustody

05,1984. (Order, Dismiss.)Exhibit 7 to the father’sMotion to
29, 1986,On7. this Court was with theJuly presented father’s

alia,which,Dismiss,to inter thatMotion the child hadalleged
been removedto the Nation in of the StateNavajo violation Court

decree and that the was not thecustody Navajo Nation “home
(Motion Affidavit,state” of the to Dismiss 1).child. and Exhibit

30,On 1987,8. this Court held a on theJuly hearing petition for
hearing,At such the Courtdependency. questioned witnesses and

showed,examined The byevidence. evidence a preponderance,
that the true:following were
a) The child thebrought 19,1986,was to Nation onNavajo June

her mother beforeby shortly having the PresentingJuvenile
Officer file the for apetition adjudication dependent child;of

b) At the time the for filed inpetition dependency was the Navajo
Court, motherNation the had violated her visitation rights

under Custodythe State Court Order. The mother claimed in
court the child ofopen keptthat she because the alleged abuse

the father.by
c) CustodyThe State Court Orders came about after a prolonged

divorce had cases thestruggle which filed at Shiprock District
InCourt and in Court. the StateState Court proceedings for

divorce, the and theappeared litigatedmother case. At the time
of the she resided in Albuquerque, Mexico,divorceaction New

that hadand there is no the State Courtquestion jurisdiction
matter insubjectover the and its divorce decree ofparties June

12,1984, subsequentand child Orders.custody
d) CustodyThe State Court Order that the fatherprovided should

be the with the havingcustodial mother weekendparent visita-
tions and the andduring holidaysvisitations summer as speci-

05,1984.fied in Decemberthe Order of
e) 1986,25,The for was filedpetition dependency thebyJune

the insistence mother.presenting officer at of the
Findings Regarding WardshipB. of Fact

30, 1986, the OfficerShiprock Presenting1. On JuvenileJune
Order,ex-partefiled an which wascustodya motion for

on the same In so this Courtdoing,the Court date.granted by
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the the child amakingoverjurisdiction proceedings,asserted
tocustody theby giving temporary legalof the Courtward

SocialWelfare.Division ofNavajo
that25, 1986, thedependency allegedThe forpetition2. June

ofwithin the boundaries thechild was domiciled and resided
thatalleged30th motion theex-parteNation. TheNavajo June

had jurisdiction.Court
29,Julyfirst onchallenged3. The of this Court wasjurisdiction

1987, father filed his Motion to Dismiss with thewhen the
Court.

III. of LawConclusions

did not address theNavajo directlyWhile the Nation CourtSupreme
Court, this Court will enter conclusionsbyfor of law theneed conclusions

nature oflaw, jurisdictionalof the sensitive theparticularlybecauseof
thispresented byissues case.

A. MatterSubject Jurisdiction
such,as this Court1. is a and hasdependency proceeding,This

all under the Chil-original ofjurisdiction proceedings“exclusive
in child to a. .alleged .dependentCourt a is bedren’s which

Code.)(§1055 (1) the Nation Children’sNavajochild.... of
is affectedsubject jurisdiction by2. Court’s exercise of matterThis

(4)of of the Nation Children’sCodeNavajothe provisions §1055
code,theUnder that section ofjurisdiction.territorialregarding

“inmay appropriatedecline circumstancesjurisdictionthis Court
exercisingisjurisdictiona forum with concurrent itswhere

and shall exclusive “overjurisdictionthis Court haveauthority,”
child or within the borderswho resides is domiciled ofanyNavajo

of the Children’sIndian or who is a ward Court.”Navajo Country
Court involves an inter­jurisdictionexclusive of this3. The

jurisdiction,of matter and whichrelationship personalsubject
matter that ajurisdictionfor exercise of subjectrequires proper

Katherinethe In the Matterchild be before Court.properly of:
Chewiwi, 1 120, 123 (1977).Nav. R.Denise

B. Conclusions relative to domicile
childa(19), lawful domicile of of1. Under 9 N.T.C. the§1002

domicile of the custodialparents parent.divorced is the
is estab-jurisdictionof Court’s2. The domicile for thispurposes

allegedat the time the acts.lished of
father, henatural and hadof A. O. was theparent3. The custodial

acts in the petitionat the time the allegedsuch custodial ofrights
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the motherrights maycustodial thatfor Whateverdependency.
Order; didrightsthose nothad, of the State Courthave as a result

filed. Thiswaspetitionthe time that this dependencyexist at
credit, toobligedfaith and isCourt, not bound fullbywhile

of the mother’sthe State Court determinationcomityextend to
as a result of the State Court’scustody rightsherviolation of

See,09, GuardianshipIn the Matter theOrder 1986.Julyof of
Chewiwi, concludesDenise Id. at 126. This CourtKatherineOf:

custodyhas over thecontinuing jurisdictionthat the State Court
child, look tomaymatter the and this Courtinvolving properly

in makingordercustodythe State Court’s construction of its own
the ofcustody rights during periodthe determination as to lawful

dependency.time relevant to this forpetition
domicile of the custodial4. The domicile of A. O. was theproperly

such, exteriorand that was not within theparent, as domicile
boundaries of the Nation.Navajo

C. Conclusions of Law relative to residence
Chil-Code, (4), that theprovides1. The Children’s atNavajo §1055

Navajoanydren’s Court shall have exclusive overjurisdiction
Indianchild . the of Navajo“who resides. .within borders

Country.”
in Children’sThe term is defined thespecifically2. “residence” not

Code, Tribal Code. caseNavajonor else in theanywhere Navajo
Thisof “residence.”law does not a definitionprovide specific

estab-in aliving place,Court concludes that “residence” means
can claim certaina in that so that alishing place, personhome

certainrights legal subject legal responsibili-as a resident or be to
Services,Health and Social 573ties or v.obligations. PerezCf.

a child(N.M. 1977). The for residence ofrequisitesP.2d 689 App.
anofmere the violationgo beyond physical presence procured by

another juris-visitation under the order ofexisting right custody
Katherine DeniseGuardianshipIn the Matterdiction. of:Cf. of

Chewiwi, be to1 at otherwise wouldNav. R. 124. To conclude
beenhas repeatedlythe of forum whichencourage type shopping

See, v.Frejoe.g.the the Nation.discouraged by NavajoCourts of
Chewiwi, 1 Nav. R.(1982);In Re:Barney, 3 R. 237 at 238Navajo

B.N.P., B.P., L.P., 155(1977); 4 Nav. R.Custody120 of J.R.
Platero, al.,(1983); CustodyIn Re: et. WR-CV-121-83.of

3. Facts in this case that the mothercompel the Court to conclude
(orhad is it Lospreviously been a resident of Albuquerque,

Alamos?) directlyand that her return to the Nation wasNavajo
in therelated to the effort interventionto this Court’sprocure

child in the State Court.custody proceedings on-goingthat were
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that the mother herself a resident ofThe Court concludes was not
time the wasthe Nation at the forNavajo petition dependency

filed, was the child a resident of the Nation.1Navajonor
of law relative to WardshipD. Conclusions

This Court has concluded that neither the of residencerequisites1.
case,in onor domicile exists this so the final issue for conclusion

this the child’sjurisdiction dependencyover turns onproceeding
words,to this Court. In Nationrelationship Navajoother the

Court has said that if this Court finds that the child wasSupreme
a ward of the Court before the wasalready dependency petition

filed, then the Court would have The basicjurisdiction. principle
of law is that the domicile a child the Court isof who is a ward of

of Buehl,the location of that Court. Matter the 87Adoptionof
649, (1976).Wash. 2d 555 P.2d 1334

Navajo2. The Nation Court has asked this Court to deter-Supreme
mine if the child was made a ward of the Children’sproperly

terms,Court pursuant to of the Children’s Code. itsBy§1405
makes children who are domiciled withinresidingor§1405
IndianNavajo Country a ward of the when theyChildren’sCourt

are outside thevoluntarily placed Nation and the consentNavajo
for is filedplacement with the Court. The status attachesward
when the child Thus,leaves aNavajo jurisdiction. required§1405

offinding Navajo residence or domicile Then there must befirst.
a finding that the child was Navajooutsidevoluntarily placed

and theCountry consent was filed with the Court.
3. This Court has concludedalready that there was neither residence

nor domicile the inof child this case. Children’sCodeof the§1405
would therefore not in casedirectly apply this case. This was not
initiated under the auspices of the Indian Child Welfare Act of
1978.

concludes, however,4. This Court that its to assertpower wardship
overa child was inalso inherent the Tribal Council’sdirec-Navajo
tive that the Navajo Tribal Council’s the Children’sdirective that
Court, “in the exerciseof its duties and dutiesanyits exerciseof to

control,by other offices under its shallperform orsupervision
tribal,utilize such social services as be fed-may available to the

eral, section,§1051(4).or state 9 N.T.C. This cou-government.”
§1108(1)(a),pled custody,with 9 N.T.C. relative to temporary

Interestingly, Navajo1. the Office of Prosecutor of the in a to Dis-filed MotionNation, recently
duringhas entered its in court admission that the child has never the time of thesemiss, been,
(Seeproceedings, Navajoeither a or a resident theof Nation. Motion to Dismiss,domiciliary

1987).8 This admission was itsdated made at the time the Court issuedth, not, however,June
original jurisdiction.dismissal for want of
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has the topowerthat the Children’s Courtcontemplatesclearly
child,a dependentdeterminations as relate totheymake interim

Court.make the child a ward of thedoing temporaryand in so to
samecase, Court’s order of was entered at thewardshipIn this the5.

temporaryofficer made the motion fortime that the presenting
time, theby present-At that this Court had been advisedcustody.

that there was noand the Office of the Prosecutorbyofficering
resi-relative toand that there was no issuequestionjurisdictional

Basedin proceeding.domicile involved this dependencydence or
declareasserted its torightthe Courtupon representations,such

A. O. a ward of the Court.
prob-underlying jurisdictionalThe Court was not aware of any6.

onthe fatherbylem in case until the Motion to Dismiss filedthis
29,1986.July

A. O. dur-of overwardship7. The Court concludes that its assertion
to anand priorin this actioning preliminary proceedingsthe
in ofdid notof the Court’s underlying jurisdiction,adjudication

depen-Court over thisitself confer on the Children’sjurisdiction
action.dency

exerciseofE. Conclusions as relate to the Court’sthey Jurisdiction
concurrent, rather than exclusivethat it had1. The Court concludes

issue, theIn thisrecognizingoverthis action.original jurisdiction,
dependencyits dismissal of thealongChildren’s Court with

1986, A. O.30,action, wherebya Minute Order on Julyissued
to takedirectedthe care of a who waspsychologistwas released to

an evalua-Clinic forchild to the New Mexico Courtdirectlythe
DistrictNew Mexico Secondtion and to consult with the Judicial

expeditiously.
Dis-in the Fifth2. that the State CourtThe Court concludes Judicial

juris-a “forum with concurrenttrict of New Mexico constituted
matter of theover theexercising authority”diction is its[which]

child,and care of the A. O.custody
tocase for'itthat this is an appropriate3. This Court concludes

juris-decline not have exclusiveboth because it doesjurisdiction,
action, in theway pres-and because of the whichdiction overthis

the Nation.Navajoence of the child was onprocured

Order

5,Augustits Order ofconcluded, reaffirmsherebyhavingThe Court so
Order datedandanthrough Opinionfurther clarified1986, which was

to pro-jurisdictionnot have24,1986, properthat this Court doesOctober



292

theceed with the case and remanded matter to the Secondappropriately
District of New Mexico.Judicial

also serve to the Office of Prosecutor’s Motion toclarifyThis Order shall
9, 1987, 16,and filed onRespondent’s ResponsefiledDismiss June June
the Motion to Dismiss is Granted for want ofAccordingly, hereby juris-1987.

diction; matter of is not at issue in this case.not venue. The venue
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